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In the United States District Court, Southern Dis- 
trict of California, Northern Division 


No. 12538-ND—Civil 
UNITED STATES OF AMERICA, Plaintiff, 
VS. 


360 ACRES OF LAND IN THE COUNTY OF 
KERN, State of California; E. 8. McKendry; 
Florence Lowe Barnes, also known as Florence 
Lowe Barnes McKendry; William Emmert 
Barnes; Benjamin C. Hannam; Kathryn May 
Hannam; Florence Lowe Barnes, doing busi- 
ness as Pancho’s Rancho Oro Verde; Desert 
Aero, Inc.; Layne & Bowler Corporation, a cor- 
poration; Farmers and Merchants Trust Com- 
pany of Long Beach, a corporation; Farmers 
and Merchants Bank of Long Beach, a corpora- 
tion; County of Kern, a body politic and ecor- 
porate; State of California, a corporation sov- 
ereign, and Unknown Owners, Defendants. 


COMPLAINT IN CONDEMNATION 


1. This is an action of a civil nature brought by 
the United States of America at the request of the 
Assistant Secretary of the Air Force of the United 
States, for the taking of property under the power 
of eminent domain and for the ascertainment and 
award of just compensation to the owners and par- 
ties in interest. 

2. The authority for the taking is the Act of 
Congress approved February 26, 1931 (46 Stat. 


4 Li, S. McKendry and Pancho Barnes 


1421; 40 U.S.C., Sec. 258a), and acts supplementary 
thereto and amendatory thereof, and under the fur- 
ther authority [2] of the Act of Congress approved 
August 1, 1888 (25 Stat. 357; 40 U.S.C., Sec. 257) ;s 
and the Act of Congress approved August 18, 1890 
(26 Stat. 316), as amended by the Acts of Con- 
eress approved July 2, 1917 (40 Stat. 241) and 
April 11, 1918 (40 Stat. 518; 50 U.S.C., Sec. 171), 
which acts authorize the acquisition of land for 
military purposes; the Act of Congress approved 
August 12, 1935 (49 Stat. 610, 611; 10 U.S.C., 13438a, 
b, and ¢), which Act authorized the acquisition of 
land for Air Force Stations and Depots; the Na- 
tional Security Act of 1947 approved July 28, 1947 
(61 Stat. 495); the Act of Congress approved June 
17, 1950 (Public Law 564, 8ist Congress); and the 
Act of Congress approved September 6, 1950 (Pub- 
he Law 759, 81st Congress), which act appropriated 
funds for such purposes. 


3. The public uses for which said lands are taken 
are as follows: The said lands are necessary ade- 
quately to provide for expanding needs and require- 
ments for the Department of the Air Force and 
other military uses incident thereto. 


4. The estate taken for said public uses is the 
fee simple title, subject, however, to existing ease- 
ments for public roads and highways, public utili- 
ties, railroads and pipe lines. 


5. The property so to be taken is situate in the 
County of Kern, State of California, and, for con- 
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venience, is segregated into separate tracts desig- 
nated by separate tract numbers and 1s more par- 
ticularly described as follows: 


Tract L-2040: West Half (W14) of the North- 
west Quarter (NW1,); Northeast Quarter (NE) 
of the Northwest Quarter (NW14); West Half 
(W1,4) of the Southeast Quarter (SH14) of the 
Northwest Quarter (NW14) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. [3] 


Tract L-2043: West Half (W144) of the Northeast 
Quarter (NE14); East Half (£14) of the Southeast 
Quarter (SH1,) of the Northwest Quarter (NW1,) 
of Section 20, Township 9 North, Range 10 West, 
S.B.B. & M., according to the official plat of the 
survey of said land on file in the Bureau of Land 
Management. 


Tract L-2071: Northwest Quarter (NW14) of the 
Southwest Quarter (SW14) of Section 20, 'Town- 
ship 9 North, Range 10 West, 8.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 


Tract L-2072: Kast Half (E14) of the Northeast 
Quarter (NE14) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
cial plat of the survey of said land on file in the 
Bureau of Land Management. 


6. The names of the apparent and presumptive 
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owners of the said land are set out after each tract 
number as follows: 


Tract L-2040: E. 8. McKendry; Florence Lowe 
Barnes McKendry; Desert Aero, Inc. and Layne & 
Bowler Corporation. 


Tract L-2043: William Emmert Barnes; Flor- 
ence Lowe Barnes McKendry; Desert Aero, Ine. 
and Layne & Bowler Corporation. 


Tract L-2071: Benjamin C. Hannam and Kath- 
ryn May Hannam; E. 8. McKendry, also known as 
E. S. MeKenndry, and Florence Lowe Barnes Mc- 
Kendry. [4] 


Tract L-2072: E. 8. MeKendry; Florence Lowe 
Barnes McKendry; Desert Aero, Inc. and Layne & 
Bowler Corporation. 


7. The State of California and the County of 
Kern may have or claim an interest in the property 
by reason of taxes and assessments due and exigible. 


8. In addition to the persons named there are or 
may be others who have or may claim to have some 
interest in the property to be taken, whose names 
are unknown to plaintiff and such persons are made 
parties to this action under the designation “Un- 


known Owners”. 


Wherefore, plaintiff demands judgment that the 
property be condemned and that just compensation 
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for the taking be ascertained and awarded and for 
such other relief as may be lawful and proper. 


Dated: February 27, 1953. 


WALTER 8. BINNS, 
United States Attorney 
A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 


/s/ By A. WEYMANN, 
Attorneys for Plaintiff. 


Demand for Jury Trial 


Trial by jury of the issues of just compensation 
is demanded by plaintiff. 


Dated: February 27, 1953. 


WALTER 8. BINNS, 
United States Attorney 


A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 


/s/ By A. WEYMANN, 
Attorneys for Plaintiff. [5] 


[Endorsed]: Filed Feb. 27, 1953. 
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DECLARATION OF TAKING 
To the Honorable The United States District Court: 


I, the undersigned, Edwin V. Huggins, Assistant 
Secretary of the Air Force of the United States of 
America, do hereby make the following declaration 
by direction of the Secretary of the Air Force: 


1. (a) The lands hereinafter described are taken 
under and in accordance with the Act of Congress 
approved February 26, 1931 (46 Stat. 1421, 40 
U.S.C. 258a) and acts supplementary thereto and 
amendatory thereof, and under the further author- 
ity of the Act of Congress approved August 1, 1888 
(25 Stat. 357, 40 U.S.C. 257); the Act of Congress 
approved August 18, 1890 (26 Stat. 316) as amended 
by the Acts of Congress approved July 2, 1917 (40 
Stat. 241) and April 11, 1918 (40 Stat. 518, 50 
U.S.C. 171), which acts authorize the acquisition of 
land for military purposes; the Act of Congress 
approved August 12, 1935 (49 Stat. 610, 611; 10 
U.S.C. 1348a, b and ¢c), which [6] Act authorized 
the acquisition of land for Air Force Stations and 
Depots; the National Security Act of 1947 approved 
July 26, 1947 (61 Stat. 495); the Act of Congress 
approved June 17, 1950 (Public Law 564, 81st Con- 
evess), which act authorizes acquisition of the land, 
and the Act of Congress approved September 6, 
1950 (Public Law 759, 81st Congress), which act 
appropriated funds for such purposes. 


(b) The public uses for which said lands are 
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taken are as follows: The said lands are necessary 
adequately to provide for expanding needs and re- 
quirements for the Department of the Air Force 
and other military uses incident thereto. The lands 
have been selected under the direction of the Secre- 
tary of the Air Force for acquisition by the United 
States for use in connection with Edwards Air 
Force Base, Kern County, State of California, and 
for such other uses as may be authorized by Con- 
eress or by Executive Order. 

2. A general description of the lands being taken 
is set forth in Schedule “A”, attached hereto and 
made a part hereof, and is a description of part of 
the lands described in the Complaint in Condemna- 
tion filed in the above-entitled cause. 

3. The estate taken for said public uses is the 
fee simple title, subject, however, to existing ease- 
ments for public roads and highways, public util- 
ities, railroads and pipe lines. 

4. A plan showing the lands taken is annexed 
hereto as Schedule “B” and made a part hereof. 

). The sum estimated by the undersigned as just 
compensation for the said lands, with all buildings 
and improvements thereon and all appurtenances 
thereto and including any and all interests hereby 
taken in said lands is set forth in Schedule “A” here- 
in, which sum the undersigned causes to be deposited 
herewith in the registry of the court for the use and 
benefit of the persons entitled thereto. The under- 
signed is of the opinion that the ultimate award for 
said lands probably will be within any limits pre- 
scribed by law on the price to be paid therefor. [7] 
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In witness whereof, the undersigned, the Assist- 
ant Secretary of the Air Force, hereunto subscribes 
his name by direction of the Secretary of the Air 
Foree, this 3rd day of February, 1953, in the City 
of Washington, District of Columbia. 


/s/ B. V. HUGGINS, 
Ass’t Secretary of the Air Force 


SCHEDULE “A” 


The land which is the subject matter of this Dec- 
laration of Taking aggregates 360.00 acres, more 
or less, situate and being in the County of Kern, 
State of California. A deseription of the lands 
taken, together with a list of the purported owners 
thereof and a statement of the sum estimated to be 
just compensation therefor is as follows: 

Tract L-2040: The West Half (W144) of the 
Northwest Quarter (NW14); the Northeast Quar- 
ter (NE1,) of the Northwest Quarter (NW414) ; the 
West Half (W144) of the Southeast Quarter (SE14) 
of the Northwest Quarter (NW14) of Section 20, 
Township 9 North, Range 10 West, San Bernardino 
Meridian in the County of Kern, State of Califor- 
nia, according to the official plat of the survey of said 
land on file in the Bureau of Land Management. 

Containing 140.00 acres, more or less. 

Names and addresses of purported owners: E. S. 
McKendry, Box 37, Edwards, Calif. Florence Lowe 
Barnes McKendry, Box 37, Edwards, Calif. Desert 
Aero, Ine., c/o Bertrand Rhine, 729 Citizens Nat'l 
Bank Building, Los Angeles, Calif. Layne and Bow- 
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ler Corp., a Calif. Corporation, address unknown. 
Estimated compensation: Thirty-Three Thousand 
Five Hundred Dollars ($33,500.00). 


Tract L-2043: The West Half (W14) of the 
Northeast Quarter (NE); the East Half (E14) of 
the Southeast Quarter (SE14,) of the Northwest 
Quarter (NW1,) of Section 20, Township 9 North, 
Range 10 West, San Bernardino Meridian, in the 
County of Kern, State of California, according to 
the official plat of the survey of said land on file in 
the Bureau of Land Management. 


Containing 100.00 acres, more or less. [9] 


Names and addresses of purported owners: Wil- 
lam Emmert Barnes, Box 37, Edwards, California. 
Florence Lowe Barnes McKendry, Box 37, Ed- 
wards, California. Desert Aero, Inc., c/o Bertrand 
Rhine, 729 Citizens Nat’] Bank Bldg., Los Angeles, 
California. Layne & Bowler, Box 8225, Market Sta- 
tion, Los Angeles, California. 


Estimated compensation: Twenty-Nine Thousand 
Dollars ($29,000.00). 


Tract L-2071: The Northwest Quarter (NW1,) 
of the Southwest Quarter (SW1,) of Section 20, 
Township 9, Range 10 West, San Bernardino Meri- 
dian, in the County of Kern, State of California, ac- 
cording to the official plat of the survey of said land 
on file in the Bureau of Land Management. 


Containing 40 acres, more or less. 


Names and addresses of purported owners: Ben- 
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jamin C, Hannam and Kathryn May Hannam, Ad- 
dress unknown. E. 8. McKendry, also known as E. 
S. McKenndry, Box 37, Edwards, California. Flor- 
ence Lowe Barnes McKendry, Box 37, Edwards, 
California. 


Estimated compensation: Two Thousand Dollars 
($2,000.00). 


Tract L-2072: The East Half (E14) of the North- 
east Quarter (NE14) of Section 20, Township 9 
North, Range 10 West, San Bernardino Meridian, 
in the County of Kern, State of California, accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 


Containing 80.00 acres, more or less. [10] 


Names and addresses of purported owners: E. 8. 
McKendry, Box 37, Edwards, California. Florence 
Lowe Barnes McKendry, Box 37, Edwards, Califor- 
nia. Desert Aero, Inc., c/o Bertrand Rhine, 729 
Citizens Nat’] Bank Bldg., Los Angeles, California. 
Layne & Bowler, Box 8225, Market Station, Los 
Angeles, California. 


Estimated compensation: One Hundred Forty 
Thousand Five Hundred Dollars ($140,500.00). 


The gross sum estimated to be the just compen- 
sation for the estates in the lands hereby taken is 
Two Hundred Five Thousand Dollars ($205,000.00). 


[Endorsed]: Filed Feb. 27, 1953. 
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[Title of District Court and Cause. | 


DECREE ON DECLARATION 
OF TAKING 


There having been filed and presented to the 
Court by plaintiff, United States of America, a 
Declaration of Taking in which the fee simple title 
in and to the real property hereinafter described, 
was vested in plaintiff, and good cause appearing 
therefor, the Court finds and decrees as follows: 

1. That plaintiff, United States of America, is 
entitled to acquire the property by eminent domain 
for use in connection with the Edwards Air Force 
Base, California, and for such other uses as may 
be authorized by Congress or by Executive Order. 

2. That a Complaint in Condemnation was filed 
herein at the request of the Assistant Secretary of 
the Air Force, the authority empowered by law to 
acquire the land deseribed in said Complaint, and 
under the direction of the Attorney General of the 
United States. 

3. That in said Complaint in Condemnation and 
in the Declaration of Taking is a statement showing 
the authority under which this proceeding [13] was 
brought and a statement as to the public uses for 
which said land is being taken and the Assistant 
Secretary of the Air Force is the person duly au- 
thorized and empowered by law to acquire the said 
land and the Attorney General of the United States 
is the person authorized by law to direct the insti- 
tution of this condemnation proceeding. 

4, That a statement of the estate or interest in 
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said land is also shown in said Declaration of Tak- 
ing, and drawings showing the land taken are at- 
tached to and made a part of said Declaration of 
Taking. 

o. Lhat a statement of the amount of money esti- 
mated by the Assistant Secretary of the Air Force 
to be just compensation for the taking of said land, 
namely, the sum of $205,000, is shown by said Dec- 
laration of Taking, which sum has been deposited 
into the registry of this Court. 

6. That in said Declaration of Taking is a state- 
ment to the effect that the estimated ultimate award 
of damages for the taking of said property, in the 
opinion of the Assistant Secretary of the Air Force 
probably will be within any limits prescribed by 
Congress as the price to be paid therefor and the 
Court having fully considered the Complaint in 
Condemnation and the Declaration of Taking and 
the statutes made and provided, is of the opinion 
that plaintiff, United States of America, 1s entitled 
to the full fee simple title to the estate hereby 
taken for the public uses in the land hereinafter 
described, subject to existing easements for public 
roads and highways, public utilities, railroads and 
pipe lines. 

7. That the said title 1s being acquired pursuant 
to and under the authority of the provisions of the 
Act of Congress approved February 26, 1931 (46 
Stat. 1421; 40 U.S.C., See. 258a), and acts supple- 
mentary thereto and amendatory thereof, and under 
the further authority of the Act of Congress ap- 
proved August 1, 1888 (25 Stat. 357; 40 U.S.C., See. 
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257); and the Act of Congress approved August 18, 
1890 (26 Stat. 316), as amended by the Acts of 
Congress approved July 2, 1917 (40 Stat. 241) and 
April 11, 1918 (40 Stat. 518; 50 U.S.C., See. 171), 
which acts authorize [14] the acquisition of land 
for military purposes; the Act of Congress ap- 
proved August 12, 1935 (49 Stat. 610, 611;10 U.S.C., 
1343a, b and ¢), which act authorizes the acquisition 
of land for air corps stations and depots; the Na- 
tional Security Act of 1947, approved July 26, 1947 
(61 Stat. 495); the Act of Congress approved June 
17, 1950 (Public Law 564, 81st Congress); and the 
Act of Congress approved September 6, 1950 (Pub- 
he Law 759, 81st Congress), which act appropriated 
funds for such purposes; and acts amendatory 
thereof or supplementary thereto. 


It is therefore ordered, adjudged and decreed: 

al, 

That there is hereby vested in plaintiff, United 
States of America, the full fee simple title to the 
estate herein taken for the public uses in the lands 
hereinafter described, subject, however, to existing 
easements for public roads and highways, public 
utilities, railroads and pipelines. 


Ti. 
That the land taken and condemned in and by 
this proceeding is situate in the County of Kern, 
State of California, and is more particularly de- 


scribed as follows: 
Tract L-2040: West Half (W114) of the North- 
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west Quarter (NW14); Northeast Quarter (NEI) 
of the Northwest Quarter (NW14); West Half 
(W114) of the Southeast Quarter (SE14) of the 
Northwest Quarter (NW14) of Section 20, Town- 
ship 9 North, Range 10 West, S.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 

Tract L-20438: West Half (W144) of the Northeast 
Quarter (NE14); East Half (E14) of the Southeast 
Quarter (SEY) of the Northwest Quarter (NW14) 
of Section 20, Township 9 North, Range 10 West, 
S.B.B. & M., according to the official plat of the 
survey of said land on file in the Bureau of Land 
Management. 

Tract L-2071: Northwest Quarter (NW14) of the 
Southwest Quarter (SW14) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 

Tract L-2072: East Half (E14) of the Northeast 
Quarter (NEY) of Section 20, Township 9 North, 
Range 10 West, S.B.B. & M., according to the off- 
cial plat of the survey of said land on file in the 
Bureau of Land Management. 


Til. 

That nothing herein is to be considered as a de- 
termination by the Court that the estimate of the 
Assistant Secretary of the Air Force of the United 
States of the amount now on deposit, is or is not 
just compensation for the taking of the said land 
by plaintiff. 
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IV. 
The Court reserves jurisdiction to enter such 
further orders and decrees as may be necessary and 
proper in the premises. 


Dated: March 2, 1953. 
/s/ LEON R. YANKWICH, 


United States District Judge. 
Presented by: 


WALTER 8. BINNS, 
United States Attorney 
A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 
/s/ By A. WEYMANN, 
Attorneys for Plaintiff. [16] 


[Endorsed]: Filed March 2, 1953. 


[Title of District Court and Cause. | 


PETITION FOR PARTIAL DISTRIBUTION 
OF COMPENSATION PURSUANT TO SEC- 
TION 258a, TITLE 40, U.S.C. 


(Tracts Nos. L-2040, L-2048 
and L-2072) 


To: The District Court of the United States, in and 
for the Southern District of California, North- 
ern Division: 


The petition of E. 8S. McKendry, Florence Lowe 
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Barnes, also known as Pancho Barnes, and Wil- 
ham Emmert Barnes, respectfully shows: 


1. That they were, until the 27th day of Feb- 
ruary, 1953, the owners in fee simple of the herein- 
after described property and entitled to the com- 
pensation to be paid therefor upon the condemna- 
tion and taking of said property by plaintiff in the 
above entitled action. 


2. That on the 27th day of February, 1953, as 
your petitioners are informed and believe and there- 
fore allege, plaintiff filed in this action its Declara- 
tion of Taking whereby it took and condemned the 
hereinafter described property, and simultaneously 
therewith deposited into the registry of the Court 
the estimated just compensation therefor. 


3. That your petitioners are informed and be- 
lieve and therefore [17] allege that the sum depos- 
ited into the registry of the Court as the estimated 
just compensation for the hereinafter described 
property is the sum of $203,000. 


4. That your petitioners are informed and believe 
and therefore allege that the sum of $185,000 can 
now be paid out of the funds deposited into the 
registry of the Court for the hereinafter described 
property, without prejudice to the rights of plain- 
tiff or of any other party to this proceeding. 

5. That at the time title to the hereinafter de- 
seribed property vested in plaintiff by the filing of 
its Declaration of Taking as aforesaid, Tracts Nos. 
L-2043 ‘and L-2072, as hereinafter described, were 
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subject to a Deed of Trust dated January 30, 1950, 
executed by Wiliam Emmert Barnes, a single man 
and one of the petitioners, to Farmers and Mer- 
chants T'rust Company of Long Beach, as Trustee, 
to secure an indebtedness of $13,000 in favor of 
Farmers and Merchants Bank of Long Beach, a 
corporation, and any other amounts payable under 
the terms thereof, recorded April 7, 1950 in Book 
1558, page 371 of Official Records, and that by rea- 
son of the filing of plaintiff’s Declaration of Tak- 
ing aforesaid, the indebtedness secured by the afore- 
said T’rust Deed was transferred to the fund on 
‘deposit in the registry of the Court and is payable 
out of said fund. 


6. That the property affected by this petition is 
located in the County of Kern, State of California, 
and is fully described as follows: 


Tract L-2040: West Half (W144) of the North- 
west Quarter (NW14); Northeast Quarter (NEA) 
of the Northwest Quarter (NW1,4); West Half 
(W114) of the Southeast Quarter (SEH14) of the 
Northwest Quarter (NW1/,) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 


Tract L-2043: West Half (W114) of the Northeast 
Quarter (NEI); Kast Half (E14) of the Southeast 
Quarter (SE14) of the Northwest Quarter (NW14) 
of Section 20, Township 9 North, Range 10 West, 
§S.B.B. & M., according to the official plat. of the 
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survey of said land on file in the Bureau of Land 
Management. 

Tract L-2072: East Half (E14) of the Northeast 
Quarter (NE14) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
cial plat of the survey of said land on file in the 
Bureau of Land Management. 

Wherefore, your petitioners severally voluntarily 
appear in this action and waive service of process 
and pray an order of Court as follows: 

(a) Directing the Clerk of the Court to pay out 
of the funds on deposit in the registry of the Court 
as aforesaid, the sum of $12,246.24 to Farmers and 
Merchants Bank of Long Beach, a corporation, in 
full satisfaction and discharge of the indebtedness 
secured by the aforesaid Deed of Trust executed by 
William Emmert Barnes to Farmers and Merchants 
Trust Company of Long Beach, as Trustee. 

(b) Directing the Clerk of the Court to pay the 
balance of said sum of $185,000, to-wit, the sum of 
$172,753.76 to E. 8. MeKendry, as trustee for your 
petitioners, and said order may provide that said 
payment so made, together with the payment made 
to discharge the aforesaid obligation to Farmers 
and Merchants Bank of Long Beach, shall be cred- 
ited to plaintiff on account of the compensation to 
be hereafter awarded by judgment to be entered in 
this proceeding, determining the compensation pay- 
able by plaintiff for the condemnation and taking 
of the aforesaid tracts of land. That by presenting 
this petition your petitioners covenant and agree, 
and the order to [19] be entered hereon shall so 
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provide, that plaintiff shall in no wise be respon- 
sible for the proper appleation or distribution of 
the moneys paid to said E. 8S. McKendry, pursuant 
to this petition. 


Dated: March 10, 1953. 


/s/ E. 8. McKENDRY, 
/s/ PANCHO BARNES, 
Florence Lowe Barnes, also known 


as Pancho Barnes 
/s/ WILLIAM EMMERT BARNES 


State of California, 
County of Los Angeles—ss: 


EK. S. McKendry, Florence Lowe Barnes, also 
known as Florence Lowe Barnes McKendry, and 
William Emmert Barnes, each being by me first 
duly sworn, upon oath depose and say: That they 
are defendants in the above entitled action and the 
petitioners who executed the above petition for par- 
tial distribution of compensation; that they have 
each read the foregoing petition and know the con- 
tents thereof; that the same is true of their own 
knowledge except as to matters which are therein 
stated upon information and belief and as to those 
matters that they believe it to be true. 


/s/ E. 8S. McCKENDRY 


/s/ PANCHO BARNES, | 
Florence Lowe Barnes, also known 
as Pancho Barnes. 


/s/ WILLIAM EMMERT BARNES 
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Subscribed and sworn to before me this 10th day 
of March, 1953. 


[Seal] /s/ VIOLET O. RYBURN 
Notary Public in and for said County and State. 


Granting of the foregoing Petition is hereby con- 
sented to. 

WALTER 8. BINNS, 
United States Attorney 

A. WEYMANN, 
Special Attorney, Lands Division, 

Department of Justice. 
/s/ By A. WEYMANN, 

Attorneys for Plaintiff. [21] 


[Endorsed]: Filed March 11, 1953. 


[Title of District Court and Cause. ] 


ORDER ON PETITION FOR PARTIAL DIS-7 
TRIBUTION OF COMPENSATION PUR | 
SUANT TO SECTION 258a, TITLE 40, USC. | 


(Tracts Nos. L-2040, L-2043 and L-2072) 


There having been filed and presented to the Court 
the verified petition of E. 8. McKendry, Florence 
Lowe Barnes, also known as Pancho Barnes, and 
William Emmert Barnes, from which it appears to 
the satisfaction of the Court that they were, until 
the filing of plaintiff’s Declaration of Taking in the 
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above entitled action, the owners in fee simple of 
the hereinafter described property and entitled to 
the compensation to be paid for the condemnation 
and taking of said property, and 


It further appearing from said petition that 
plaintiff has deposited into the registry of the Court 
with said Declaration of Taking, the sum of $203,- 
000 for the said property described in said petition 
and hereinafter particularly described, and that the 
sum of $185,000 can now be paid out of said deposit 
to petitioners or for their benefit, without prejudice 
to the rights of plaintiff or any other parties to the 
proceeding, and good cause appearing therefor, 


It is now ordered that the sum of $12,246.24 be 
paid to Farmers and Merchants Bank of Long 
Beach, a corporation, in full satisfaction and dis- 
charge of that certain indebtedness secured by a 
Deed of Trust executed by Wiliam Emmert Barnes 
to Farmers and Merchants Trust Company of Long 
Beach, dated January 30, 1950 and recorded April 
7, 1950, which indebtedness affected Tracts Nos. 
L-2043 and L-2072 as hereinafter described, and 
that there be paid the further sum of $172,753.76 to 
E. S. MckKendry, as trustee for the petitioners, on 
account of the compensation payable for the con- 
demnation and taking of Tracts Nos. L-2040, L-2043 
and L-2072, as hereinafter described, and 

It is further ordered that the total sum of $185,- 
000 so paid be credited to plaintiff on account of 
any compensation to be hereafter awarded by a 
Judgement entered in this proceeding, determining 
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the compensation payable by plaintiff for the con- 
demnation and taking of the hereinafter described 
tracts of land, and 


It is further ordered and adjudged that plaintiff 
shall not be liable for the proper application or dis- 
tribution of the moneys paid to the said E. 8. Me- 
Kendry pursuant to this Order. 


The property affected by this Order of Partial 
Distribution of Compensation is situate in the 
County of Kern, State of California, and is more 
particularly described as: 


Tract L-2040: West Half (W14) of the North- 
west Quarter (NW14); Northeast Quarter (NEIA4) 
of the Northwest Quarter (NW14); West Half 
(W114) of the Southeast Quarter (SE) of the 
Northwest Quarter (NW14) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 


Tract L-2043: West Half (W414) of the Northeast 
Quarter (NEI); East Half (E14) of the Southeast 
Quarter (SE1,) of the Northwest Quarter (NW1,4) 
of Section 20, Township 9 North, Range 10 West, 
S.B.B. & M., aceording to the official plat of the 
survey of said land on file in the Bureau of Land 
Management. 


Tract L-2072: East Half (114) of the Northeast 
Quarter (NEY) of Section 20, Township 9 North, 
Range 10 West, S.B.B. & M., according to the offi- 
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cial plat of the survey of said land on file in the 
Bureau of Land Management. 


Dated: March 11, 1953. 
/s/ LEON R. YANKWICH, 
United States District Judge. 
Presented by: 
WALTER 8S. BINNS, 
United States Attorney 
A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 
/s/ By A. WEYMANN, 
Attorneys for Plaintiff. 


Approved as to form and substance: 


/s/ EH. 8S. McKENDRY, 
/s/ PANCHO BARNES, 
Florence Lowe Barnes, also known as 
Pancho Barnes, 
/s/ WILLIAM EMMERT BARNES 
Petitioners. [24] 


[Endorsed]: Filed March 11, 1953. 


[Title of District Court and Cause. ] 


RECEIPT AND PARTIAL SATISFACTION 


(Tracts Nos. L-2040, L-2043 and L-2072) 
Receipt of United States District Court check 
No. 18472 in the sum of $172,753.76, payable to the 
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order of E. S. McKendry, Trustee, is hereby ac- 
knowledged. 


Payment of said sum of $172,753.76 is received 
on account of the just compensation payable for 
the condemnation and taking of property in the 
above captioned proceeding, which property is par- 
ticularly described in that certain Order of the 
United States District Court dated March 11, 1953, 
in the above entitled action. 


Dated: March 13, 1953. 


/s/ E. 8. MecKENDRY, 
as Trustee. 


Witness: Signed, [Illegible], Special Attorney, 
Department of Justice. [25] 


| Endorsed]: Filed March 13, 1953. 


[Title of District Court and Cause. | 


RECEIPT AND FULL SATISFACTION 
(Tracts Nos. L-2040, L-2043 and L-2072) 


Receipt of United States District Court check 
No. 18471 in the sum of $12,246.24 is hereby ac- 
knowledged in full satisfaction of that certain obli- 
gation secured by a Deed of Trust mn the amount 
of $13,000, executed by William Emmert Barnes, 
a single man, on January 30, 1950, to Farmers and 
Merchants Trust Company of Long Beach, a Cal- 
fornia corporation, as trustee, in favor of Farmers 
and Merchants Bank of Long Beach, a corporation, 
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and any other amounts payable under the terms 


thereof, recorded April 7, 1950 in Book 1558, page 
371 of Official Records, Kern County, California. 


Dated: March 16, 1953. 


FARMERS & MERCHANTS BANK 
OF LONG BEACH, 
/s/ By [Illegible] 
Vice President. [26] 


[Endorsed]: Filed March 20, 1953. 


[Title of District Court and Cause. | 


PETITION FOR PARTIAL DISTRIBUTION 
OF COMPENSATION PURSUANT TO 
SECTION 258a, TITLE 40, USC. 


(Tracts Nos. L-2040, L-2043 and L-2072) 


To: The District Court of the United States, in and 
for the Southern District of California, North- 
ern Division: 

The petition of E. S. McKendry, Wilham Em- 
mert Barnes and Florence Lowe Barnes, also known 
as Pancho Barnes, respectfully shows: 

1. That E. S. McKendry and William Emmert 
Barnes, were, until the 27th day of February, 1953, 
the owners in fee simple of the property herein- 
after described and that Florence Lowe Barnes, 
also known as Pancho Barnes, has an interest in 
the compensation payable for the taking of said 
property by reason of the ownership of certain 1m- 
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provements thereon, subject to the payment and 
satisfaction of all valid lens against said property. 


2. That on February 27, 1953 plaintiff deposited 
into the registry of this Court the sum of $203,000, 
together with its Declaration of Taking pursuant to 
the provisions of Title 40, Section 258a, U.S.C., 
and that heretofore and pursuant to a _ petition 
filed herein, [27] the sum of $185,000 was paid to 
or for the benefit of your petitioners on account 
of the compensation payable for said property, 
leaving a balance of $17,000 now available for pay- 
ment to the parties who may be entitled thereto. 


3. That the Department of Employment of the 
State of California claims a lien in the sum of 
$1835.21, with interest at the rate of $6.57 per 
month after March 31, 1953, under the Unemploy- 
ment Insurance Act of the State of California. 


That the Bureau of Internal Revenue of the 
Treasury Department of the United States claims 
a lien for $7549.15, with interest to be added at 
the rate of $1.18 per day from March 24, 1953, for 
Federal Insurance Contributions and for With- 
holding Tax alleged to he due from your petitioner, 
Florence Lowe Barnes, also known as Pancho 
Barnes. 


4. That your petitioners, without admitting the 
validity of said lens against the hereinafter de- 
scribed property and against the fund on deposit in 
the registry of the Court, desire to pay under pro- 
test and have discharged, the aforesaid liens out 
of the funds remaining on deposit in the registry of 
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the Court for the condemnation and taking of the 
property hereinafter described. 


5. The property referred to in this petition is 
situate in the County of Kern, State of California, 
and is particularly deseribed as: 


Tract L-2040: West Half (W114) of the North- 
west Quarter (NW14); Northeast Quarter (NEI) 
of the Northwest Quarter (NW44); West Half 
(W114) of the Southeast Quarter (SEH14) of the 
Northwest Quarter (NW1,4) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B. & M., aceord- 
ing to the official plat of the survey of said land 
on file in the Bureau of Land Management. [28] 


Tract L-2043: West Half (W144) of the North- 
east Quarter (NEW); East Half (E14) of the 
Southeast Quarter (SE14) of the Northwest Quar- 
ter (NW14) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
cial plat of the survey of said land on file in the 
Bureau of Land Management. 


Tract L-2072: East Half (£14) of the Northeast 
Quarter (NE14) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
—eial plat of the survey of said Jand on file in the 
Bureau of Land Management. 


Wherefore, your petitioners pray an order di- 
recting the Clerk of the Court to pay out of the 
funds now remaining on deposit in the registry of 
the Court in this proceeding, the following sums: 
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1. To the order of the Director of Internal 
Revenue, the suited ..2...8 9.209529. $7,060.95 


2. To the order of the State of California, 

Department of Employment, the sum of 1,841.78 
the said Order to provide that the aforesaid sums 
so paid shall be credited to plaintiff, United States 
of America, on account of the compensation to be 
hereafter awarded to your petitioners, or any of 
them, for the condemnation and taking of the above 
described property in this proceeding. 

Dated: March 26, 1953. 


/s/ B. 8S. MCKENDRY, 
/s/ WILLIAM EMMERT BARNES, 
/s/ PANCHO BARNES, 


Florence Lowe Barnes, also known 
as Pancho Barnes. [29] 


State of California, 
County of Los Angeles—ss. 


E. 8S. MeKendry, William Emmert Barnes, and 
Florence Lowe Barnes, also known as Pancho 


— 


Barnes, each being by me first duly sworn, upon — 


oath depose and say: That they are defendants in 
the above entitled action and the petitioners who 
executed the above petition for partial distribution 
of compensation; that they have each read the 
foregoing petition and know the contents thereof: 
that the same is true of their own knowledge except 


as to matters which are therein stated upon infor ' 
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mation and belief and as to those matters that they 
believe it to be true. 


/s/ BK. 8S. McKENDRY, 
/s/ WILLIAM EMMERT BARNES, 
/s/ PANCHO BARNES, 
Florence Lowe Barnes also known 
as Pancho Barnes. 


Subseribed and sworn to before me this 26th day 
of March, 1953. 


[Seal] /s/ VIOLET O. RYBURN, 
Notary Public in and for said County and State. 


Granting of the foregoing Petition is hereby con- 
sented to. 
WALTER S. BINNS, 
United States Attorney 


A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 
/s/ By A. WEYMANN, 
Attorneys for Plaintiff. [30] 


[Endorsed]: Filed March 31, 1953. 
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ORDER ON PETITION FOR PARTIAL DIS- 
TRIBUTION OF COMPENSATION PUR- 
SUANT TO SECTION 258a, TITLE 40, USC 
(Tracts Nos. L-2040, L-2043 and L-2072) 

There having been filed and presented to the 
Court the verified petition of E. 8S. McKendry, 
William Emmert Barnes and Florence Lowe 
Barnes, also known as Pancho Barnes, for a par- 
tial distribution of the estimated compensation for 
the hereinafter described property, heretofore de- 
posited into the registry of the Court, to the par- 
ties and in the manner as in said petition set forth, 
and Good Cause Appearing Therefor, 

It Is Ordered that there be paid out of the funds 
remaining on deposit in the registry of the Court 
the following sums to the following named parties: 

(a) To the order of the Director of Internal 
Revenue, the sum of: $7,560.95. 

(b) To the order of the State of California, De- 
partment of Employment, the sum of: $1,841.78. 

And It Is Further Ordered and Adjudged that 
the aforesaid sums so paid shall be credited to 
plaintiff, United States of America, on [31] account 
of the compensation to be awarded to said peti- 
tioners, or any of them, for the condemnation and 
taking of the property referred to in said petition 
and deseribed as follows: 

Those certain tracts of land situate in the County 
of Kern, State of California, particularly described 
as: 
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Tract L-2040: West Half (W114) of the North- 
west Quarter (NW14); Northeast Quarter (NE14) 
of the Northwest Quarter (NW14); West Half 
(W1,4) of the Southeast Quarter (SE) of the 
Northwest Quarter (NW14) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B.& M., accord- 
ing to the official plat of the survey of said land 
on file in the Bureau of Land Management. 

Tract L-2048: West Half (W144) of the North- 
east Quarter (NEI4); East Half (E14) of the 
Southeast Quarter (SE14) of the Northwest Quar- 
ter (NW44) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
cial plat of the survey of said land on file in the 
Bureau of Land Management. 

Tract L-2072: East Half (E14) of the Northeast 
Quarter (NEY,) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
cial plat of the survey of said land on file in the 
Bureau of Land Management. 

Dated: March 31, 1953. 

/s/ LEON R. YANKWICH, 
United States District Judge. 
Presented by: 
WALTER 8. BINNS, 
United States Attorney. 
A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 
/s/ By A. WEYMANN, 
Attorneys for Plaintiff. [32] 
[Endorsed]: Filed March 31, 1953. 
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RECEIPT 
(Tracts Nos. L-2040, L-2048 and L-2072) 


Receipt of United States District Court check 
No. 18607, in the sum of $7,560.95, to the order of 
Director of Internal Revenue, is hereby acknowl- 
edged in satisfaction of those certain claims of the 
Bureau of Internal Revenue, Treasury Department, 
against Florence Lowe Barnes, doing business as 
Pancho’s Rancho Oro Verde, as set forth in that 
certain statement dated March 17, 1953 from Kal- 
man H. Helgason, Internal Revenue Agent. 


Dated: April 15, 1953. 


BUREAU OF INTERNAL 
REVENUE, 
/s/ By FRED H. WENDELBURG, 
Internal Revenue Agent. [33] 


[Endorsed]: Filed April 17, 1953. 


[Title of District Court and Cause. ] 


RECEIPT 
(Tracts Nos. L-2040, L-2043 and L-2072) 


Receipt of United States District Court check 
No. 18608, in the sum of $1,841.78, to the order of 
State of California, Department of Employment, 
is hereby acknowledged in satisfaction of those 
certain claims of the State of California under 


us. Uiited States of America 37 


Account No. 046-0232, as set forth in the statement 
under date of March 17, 1953, from C. Homer 
Hopkins, Acting Auditor in Charge. 


Dated: April 9, 1953. 


STATE OF CALIFORNIA, DEPART- 
MENT OF EMPLOYMENT, 
/3s/ By JAMES COWSILL, 
Auditor in Charge [34] 


[Endorsed]: Filed April 17, 1953. 


oe 


[Title of District Court and Cause. | 


NOTICE OF MOTION FOR AN ORDER OF 
IMMEDIATE POSSESSION 


To the Defendants E. S. McKendry; Florence Lowe 
Barnes, also known as Pancho Barnes; W1l- 
ham Emmert Barnes; Florence Lowe Barnes, 
doing business as Pancho’s Rancho Oro Verde: 


You and Each of You Will Please Take Notice 
that the plaintiff, United States of America, has 
heretofore filed a Complaint in Condemnation to 
take and condemn the full fee simple title to the 
property described in said Complaint, and partic- 
ularly deseribed in Schedule ‘‘A’’ attached hereto 
and made a part hereof by reference, and that 
thereafter, to-wit on February 27, 1953, the plain- 
tiff, United States of America, filed its Declara- 
tion of Taking of the full fee simple title to the 
property described in Schedule “A” annexed hereto 
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and simultaneously deposited into the Registry of 
the Court the estimated just compensation for the 
property so taken and condemned for the use and 
benefit of the parties entitled thereto; and that 
thereupon title to said property as set forth in the 
Declaration of Taking became vested in the plain- 
tiff pursuant to the provisions of Section 258(a) 
of Title 40 U.S.C.A; [35] 

And You and Each of You Will Take Further 
Notice that on the 9th day of September, 1953, at 
10 o’clock in the forenoon of that day, in the Court- 
room of the United States District Court in the 
Post Office and Court House Building, in the City 
of Fresno, State of California, plaintiff will appear 
and apply to the Court for an Order for Immediate 
Possession of the lands taken in this cause. 

That as grounds for the granting of said Order 
for Immediate Possession plaintiff states that the 
Assistant Secretary of the Air Forces has found 
and determined that it is necessary and advant- 
ageous to the interest of the plaintiff to acquire 
such possession, and that plaintiff is entitled to 
such possession as a matter of right. 


Dated: Augut 27, 1953. 


LAUGHLIN E. WATERS, 
United States Attorney. 
A. WEYMANN, 
Special Attorney, Lands Division, 
Department of Justice. 
/s/ By A. WEYMANN, 
Attorneys for Plaintiff. [36] 


vs. Umted States of America 39 


SCHEDULE “A” 


The property affected by the annexed Notice of 
Motion for an Order of Immediate Possession is 
situate in the County of Kern, State of California, 
and, for convenience, is segregated into separate 
tracts designated by separate tract numbers and 
is more particularly described as follows: 


Tract L-2040: West Half (W14) of the North- 
west Quarter (NW); Northeast Quarter (NI1/4) 
of the Northwest Quarter (NW14); West Half 
(W1,) of the Southeast Quarter (SHI4) of the 
Northwest Quarter (NW14) of Section 20, Town- 
ship 9 North, Range 10 West, S.B.B. & M., accord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 


Tract L-2043: West Half (W144) of the Northeast 
Quarter (NE14); East Half (14) of the Southeast 
Quarter (SE14) of the Northwest Quarter (NWIJ,) 
of Section 20, Township 9 North, Range 10 West, 
S.B.B. & M., according to the official plat of the 
survey of said land on file in the Bureau of Land 
Management. 


Tract L-2071: Northwest Quarter (NW14) of the 
Southwest Quarter (SW1,4) of Section 20, Town- 
ship 9 North, Range 10 West, 8.B.B. & M., aceord- 
ing to the official plat of the survey of said land on 
file in the Bureau of Land Management. 


Tract 1.-2072: Kast Half (£14) of the Northeast 
Quarter (NE1/) of Section 20, Township 9 North, 
Range 10 West, 8.B.B. & M., according to the offi- 
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cial plat of the survey of said land on file in the 
Bureau of Land Management. [37] 


Affidavit of Service by Mail attached. [38] 
[Endorsed]: Filed August 27, 1953. 


[Title of District Court and Cause. ] 


NOTICE OF MOTION TO SET ASIDE DEC- 
LARATION OF TAKING AND TO VACATE 
AND SET ASIDE EX PARTE JUDGMENT 


To the Plaintiff’s attorneys, Laughlin E. Waters 
and A. Weymann: 


You Will Please Take Notice that on Monday, 
September 21, 1953, at the hour of 10:00 o’clock 
a.m. of said day, or as soon thereafter as the matter 
can be heard, in the United States Courtroom, U.S. 
Post Office and Court House, Fresno, California, 
the defendants, Pancho Barnes, E. 8S. MeKendry 
and William Emmert Barnes, will present the 
within Motion to Set Aside Declaration of Taking 


and to Vacate and Set Aside Ex Parte Judgment. — 
Dated at Los Angeles, California, this 5th day ° 


vf September, 1953. 


/s/ PANCHO BARNES 
/s/ BE. S. MecKENDRY 
/s/ WILLIAM EMMERT BARNES 


Defendants in Propria Persona. [40] | 


— — = 
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[Title of District Court and Cause. | 


MOTION TO SET ASIDE THE DECLARA- 
TION OF TAKING DATED FEBRUARY 
27, 1953. AND TO VACATE AND SET 
ASIDE THE EX PARTE JUDGMENT 
ENTERED THEREON, DATED MARCH 2, 
1953. 


Come now the defendants, Pancho Barnes, E. 8. 
McKendry, and William Emmert Barnes, and move 
this Honorable Court set aside the Declaration of 
Taking dated February 27, 1953, and to vacate 
and set aside the ex parte judgment entered 
thereon, dated March 2, 1953, for the following 
reasons: 


I. That the estimate of ‘just compensation” 
was not arrived at in good faith and that the dec- 
laration and deposit did not comply with the re- 
quirements of the statute pertaining thereto. 


Il. That the Government wilfully and know- 
ingly and deliberately acting in bad faith com- 
mitted an arbitrary act against the defendants 
when the Government estimated and deposited a 
mere nominal sum and were guilty of noncompli- 
ance with statutory requirements. 


This Motion will be based upon the “Declaration 
of Taking’’ on file and the “Decree on the Declara- 
tion of Taking”; on testimony [41] at the time of 
hearing; affidavits making a prima facie showing 

of noncompliance with the statute; exhibits prov- 
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ing bad faith in the manner of appraisal of the 
lands and buildings; and other and sundry docu- 
ments in support of the Motion. 


/s/ PANCHO BARNES 

/s/ HB. S. McKENDRY 

/s/ WILLIAM EMMERT BARNES 
Defendants in Propria Persona. [42] 


[Endorsed]: Filed September 5, 1953. 


[Title of District Court and Cause. ] 


MOTION FOR TEMPORARY RESTRAINING 
ORDER 


Comes now the plaintiff United States of America 
and moves the court for a Temporary Restraining 
Order restraining the defendants E. 8S. McKendry, 
Florence Lowe Barnes, also known as Florence 
Lowe Barnes McKendry, also known as Pancho 
Barnes, and William Emmert Barnes, and their 
respective attorneys, agents, servants, employees 
and all persons acting by, through, or under them, 
or either of them, or by or through their Order, 
from erecting or causing to be erected or continu- 
ing to erect any building, structure, or improve- 
ment of any description upon any portion of the 
premises described in plaintiff’s complaint and its 
declaration of taking on file herein. 


Said motion is made upon the following grounds: 


1. That title to the said property upon which 
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said defendants are erecting and will continue to 
erect buildings, structures, and improvements, un- 
less restrained, vested in the United States of 
America by the filing of its declaration of taking 
on February 23, 1953, and the deposit into the 
registry of this court of the estimated just com- 
pensation of $205,000 for said property [43] of 
which the said defendants and each of them had 
due notice; 


2. That without the consent and against the will 
of the United States of America the said defend- 
ants and each of them have remained in possession 
of said property since the filing of plaintiff’s said 
declaration of taking and have started, and will, 
unless restrained by the Court, complete the erec- 
tion of certain valuable buildings and improvements 
on said property ; 


That the continuation of said acts by the said 
defendants will cause immediate and irreparable 
injury, loss, or damage to the United States of 
America in that it will be put to additional expense 
for the removal and demolition of said buildings 
and structures on said land, in order to construct 
the airplane runway for which said property was 
acquired; and the erection of additional buildings 
and structures on said property will subject the 
United States of America to additional claims for 
damages for the acquisition and removal of such 
additional structures and improvements now in the 
course of erection. 


Notice of this application and a hearing before 
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entering a Temporary Restraining Order should 
not be required because 


(a) each day of delay in restraining the contin- 
uance of the acts complained of as hereinabove set 
forth will increase the cost to the United States of 
America in removing the obstructions to the con- 
struction of 1ts aforesaid airplane runway; and 


(b) the said defendants have known for more 
than six months last past that plaintiff required the 
use of said property for the construction of its 
said airplane runway, and that such construction 
would necessitate the demolition and removal of ex- 
isting strnetures. 


3. Said motion will be made upon all of the files 
and records in this proceeding; the affidavit of 
Marcus B. Sacks, verified February 1, 1954; the 
affidavit of Lynn J. Butteane, verified January 29, 
1954; the affidavit of Irvin H. Smith, verified Jan- 
uary 29, 1954; the affidavit of Henry W. Yagel; 
verified January 29, 1954; the affidavit of Marion 
J. Akers, verified January 29, 1954: and the aff- 
davit of August Weymann, verified February 2, 
1954. 


Dated: February 2, 1954. [44] 


LAUGHLIN E. WATERS, 
United States Attorney. 


/s/ By A. WEYMANN, 
Attorneys for Plaintiff, 
United States of America. [45] 
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AFFIDAVIT 
State of California, 
County of Los Angeles—ss. 

Marcus B. Sacks, Lieutenant Colonel USAF, Hd- 
wards Air Force Base, being first duly sworn, de- 
poses and says: 

That he is Staff Judge Advocate Headquarters, 
Air Force Flight Test Center, Edwards Air Force 
Base, California; that he is familiar with the prop- 
erty shown on the photograph marked Exhibit 
No. 1 attached hereto; that the area designated as 
“A” on said exhibit is the site of a dance hall on 
the subject property which was destroyed by a fire 
which occurred November 14, 1953; 

That the building identified and shown on said 


photograph marked ‘‘B” did not exist at the time 


of said fire nor at the time of the filing of plain- 
tiff’s declaration of taking in this action; that as 
appears from the affidavit of Colonel Marion J. 
Akers attached hereto, said building is new con- 
struction placed on the premises after November 
14, 1953; that said construction was not made by 
or with the consent of any agency of the United 
States of America; that the [46] attached aerial 


‘photograph, Exhibit No. 1, is an official photograph 


of the United States Air Force and was taken 
January 28, 1954. 
/s/ MARCUS B. SACKS 
Subscribed and sworn to before me this Ist day 
of February, 1954. 
[Seal ] /s/ MARY N. DONETTTI, 
Notary Public in and for said County and State. 


EXUTBIT WO. 1 
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AFFIDAVIT 


Of Marion J. Akers, Colonel, 4784A, HQ, Air Force 
Flight Test Center, Edwards Air Force Base, 
California. 


Marion J. Akers, Colonel, USAF, being duly 
sworn according to law deposes and says as fol- 
lows: 


On 29 January 1954, at approximately 1000 
hours, Colonel Irvin H. Smith, Lt. Colonel Henry 
W. Yagel, A/1C Lynn J. Buttcane and I went to 
the Pancho Barnes property to check on some new 
construction that had been reported in progress. 

Upon arrival at the property we inquired for 
Pancho or Mr. McKendry and were advised that 
they were not present, and when we asked who was 
in charge during their absence we were informed 
that “Harry’’, a bartender, was. Upon contacting 
“Harry”, the bartender, he introduced himself as 
Mr. Harry Goff and, in answer to the question, 
stated that he guessed he was in charge during 
_ Pancho’s and Mr. McKendry’s absence. I intro- 
duced Mr. Goff to the rest of the party and in- 
formed him that we had been requested by the 
United States Attorney’s Office to check on some 
new construction that was supposedly in progress 
on the property. J told him that we had been asked 
to do this and to also secure pictures. I asked him 
if we could see the new construction and take pic- 
tures; he stated he guessed it was all right and es- 
corted us to the area. 

Upon arriving at the new construction area I 
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again asked Mr. Goff if we could take pictures of 
it and he replied to the effect that he guessed we 
had better not since he did not know what Pan- 
cho’s feelings might be on the matter, and he felt 
it best that we did not take pictures and asked if 
we could come back the next day to get the pictures 
if Pancho would permit it. The construction area 
was adjacent to the swimming pool on the west side 
and consisted of an area being inclosed which was 
approximately eighteen (18) feet wide and sev- 
enty (70) to seventy-five (75) feet long. It was ad- 
jacent to the existing structure which apparently 
houses the dining room and a small bar. The con- 
erete slab, over which it was being built, appeared 
to have been in place for some time. At the end 
furthest from the dining room and bar there was 
an area which, according to Mr. Goff, was to be 
built up into a big fireplace; the rest of the area 
would be used as a dance floor. The construction 
appeared to be approximately fifty (50%) per cent 
complete. A considerable amount of what appeared 
to be scrap lumber had been used in the construe- 
tion and about the only new material appeared to 
be some 2x6’s, used as studding, and a plastic cov- 
ered screen which was used for the roof. I asked 
Mr. Goff if he were the carpenter doing the build- 
ing, and he stated he was not; that there were a 
couple of ranch hands who were [49] carpenters 
that had been working on it but were not there at 
the time. The walls to the bottom of the eaves I 
would estimate to be in the neighborhood of eight 
(8) feet; the roof was a pitched roof. The portion 


[ 
} 
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of the walls that appeared to be nearly finished 
consisted of various sized pieces of plywood, and 
other used lumber. 


After looking around the area for approximately 
ten (10) minutes we departed and I asked Mr. Goff 
to advise Pancho upon her return that we had been 
there, and asked him to advise her why we had 
been there. 

/s/ MARION J. AKERS 


Subseribed and sworn to before me this 29th day 
of January, 1954. 


[Seal ] MARCUS B. SACKS 

Lt. Colonel, USAF, Staff Judge Advocate, Hq., Air 
Foree Flight Test Center, Edwards Air Force 
Base, Calif. [50] 


AFFIDAVIT 


Of A/1C Lynn J. Butteane, AF 19 408 466, HQ, 
Air Foree Flight Test Center, Edwards Air 
Foree Base, California. 


Lynn J. Buttcane, Airman First Class, USAF, 
being duly sworn according to law deposes and 
says as follows: 


T have read the affidavit, dated 29 January 1954, 
of Colonel Marion J. Akers, concerning a visit to 
the ranch of Pancho Barnes, and corroborate the 
facts set forth therein. 


/s/ LYNN J. BUTTCANE 
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Subscribed and sworn to before me this 29th day 
of January, 1954. 


[Seal] /s/ MARCUS B. SACKS 

Lt. Colonel, USAF, Staff Judge Advocate, Hq., Air 
Force Flight Test Center, Edwards Air Force 
Base, Calif. [51] 


AFFIDAVIT 


Of Irvin H. Smith, Colonel, 2867A, HQ., Air Force 
Flight Test Center, Edwards Air Force Base, 
California. 


Irvin H. Smith, Colonel, USAF, being duly 
sworn according to law deposes and says as follows: 

I have read the affidavit, dated 29 January 1954, 
of Colonel Marion J. Akers, concerning a visit to 
the ranch of Pancho Barnes, and corroborate the 
facts set forth therein. 


/s/ IRVIN H. SMITH 


Subseribed and sworn to before me this 29th day 
of January, 1954. 


[Seal] /s/ MARCUS B. SACKS, 

Lt. Colonel, USAF, Staff Judge Advocate, Hq., Air 
Force Flight Test Center, Edwards Air Force 
Base, Calif. [52] 


AFFIDAVIT 


Of Henry W. Yagel, Lt. Colonel, AO 914 704 HQ., 
6510th Installations Group, Edwards Air Force 
Base, California. 
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Henry W. Yagel, Lt. Colonel, USAF, being duly 
sworn according to law deposes and says as follows: 

I have read the affidavit, dated 29 January 1954, 
of Colonel Marion J. Akers, concerning a visit to 
the ranch of Pancho Barnes, and corroborate the 
facts set forth therein. The new building under con- 
struction set forth in Colonel Akers’ statement was 
not in existence during and immediately after the 
Pancho Barnes fire, which occurred on 14 Novem- 
ber 1953. 

/s/ HENRY W. YAGEL 


Subscribed and sworn to before me this 29th day 
of January, 1954. 
[Seal ] MARCUS B. SACKS, 
Lt. Colonel, USAF, Staff Judge Advocate, Hq., Air 
Force Flight Test Center, Edwards Air Force 
Base, Calif. [53] 


AFFIDAVIT OF AUGUST WEYMANN IN 
SUPPORT OF APPLICATION FOR TEM- 
PORARY RESTRAINING ORDER 


State of California, 
County of Los Angeles—ss. 


August Weymann, being first duly sworn, deposes 
and says: 

That he is an Assistant United States Attorney 
having immediate charge of the prosecution of the 
above entitled condemnation proceeding for the 
plaintiff, and that he is familiar with the facts 
herein set forth. 

The above entitled action was filed February 27, 
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1953, to acquire the property therein described and 
hereinafter referred to for military purposes in 
connection with the expansion of the Edwards Air 
Force Base in Kern County, California. 

That coincident with the filing of the complaint 
plaintiff filed its declaration of taking for four 
tracts of land comprising all of Section 20, Town- 
ship 9 North, Range 10 West, San Bernardino 
Meridian, in the County of Kern, State of Cali- 
fornia, and simultaneously deposited into the reg- 
istry of the court the sum of $205,000 as the esti- 
mated just compensation to be paid therefor; [54] 
that thereupon this Court made its decree on said 
declaration of taking wherein it was adjudged and 
decreed that the full fee simple title to said land 
is vested in the United States of America, subject, 
however, to existing easements for public roads and 
highway, public utilities, railroads, and pipe lines. 
Said decree was duly entered March 2, 1953; that 
thereupon and thereafter and pursuant to petitions 
to this Court made by E. 8. McKendry, Florence 
Lowe Barnes, also known as Pancho Barnes, and 
William Emmert Barnes, as the ostensible former 
owners of said lands, the sum of $194,402.72 was 
paid out of the registry of the court to or for the 
account of the above named defendants on account 
of just compensation for the taking of said prop- 
ertv, which the said defendants have ever since 
retained; that said payments were made during — 
the months of March and April of 1953; that said 
defendants have ever since remained and now re- 
main in possession and occupancy of said premises — 
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notwithstanding the vesting of title in plaintiff as 
aforesaid. 

That on August 27, 1953, plaintiff served on the 
aforesaid defendants its notice of motion for im- 
mediate possession of said property; that said mo- 
tion came on for hearing before the Honorable 
Campbell E. Beaumont, one of the Judges of this 
Honorable Court, on September 21, 1953, the above 
named defendants appearing in opposition to said 
motion and resisting the same; that thereupon said 
motion was continued for further hearing to Oc- 
tober 27, 1953, when it was again opposed by the 
above named defendants, and still remains unde- 

termined; that thereafter and on or about Novem- 
ber 14, 1953, and while the said defendants still 
remained in possession and occupancy of said prem- 
ises and the buildings thereon, a fire occurred which 
destroyed one of the buildings thereon; that there- 
after the said defendants commenced the construc- 
tion and erection of new buildings and structures 
on the said premises, and as affiant 1s informed by 
-personnel of the Edwards Air Force Base, whose 
‘ affidavits are annexed hereto and made a part of 
plaintiff’s motion for a temporary restraining 
order, will continue and complete such construction 
work unless restrained by this Honorable Court. 

That annexed hereto and made a part of this 

affidavit are true copies of [55] 

(a) Plaintiff’s complaint in condemnation ; 

(b) Decree on declaration of taking entered by 
this Court: 

(ce) Petition of E. 8. McKendry, Florence Lowe 
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Barnes, and William Emmert Barnes, for payment 
of funds out of the registry of the court on account 
of the compensation payable for the condemnation 
and taking of the property; and 

(d) Order of this Court directing the payment 
of the sum of $185,000 to or for the account of the 
said defendants, dated March 11, 1953. 

That as more fully appears from the testimony 
taken on plaintiff’s application for immediate pos- 
session, the subject property les on the center 
line of the extension of the new test runway pres- 
ently under construction for the Air Force Flight 
Test Center at Edwards Air Force Base, Califor- 
nia, and that to complete the runway and to make 
available for use in connection therewith a two- 
mile clear zone, it will be necessary to remove all 
obstructions to flight and safety in connection with 
the operations of the Air Force Flight Test Center. 

That if defendants are permitted to continue 
with the construction and erection of further im- 
provements thereon, the cost of removing the ob- 
structions to plaintiff’s proposed runway will be 
substantially increased. 


/s/ A. WEYMANN, 
Affiant. 


Subscribed and sworn to before me this 2nd day 
of February, 1954. 
[Seal | /s/ ALBERT N. MINTON, 
Notary Public in and for said County and State. 


[Endorsed]: Filed February 2, 1954. 


~] 
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[Title of District Court and Cause. ] 


ORDER TO SHOW CAUSE WHY TEMPO- 
RARY RESTRAINING ORDER SHOULD 
NOT ISSUE 


The above entitled cause having come on to be 
heard upon plaintiff’s motion for a temporary re- 
straining order, supported by affidavits annexed 
thereto; and 


It appearing to the satisfaction of the Court that 
a temporary restraining order preliminary to hear- 
ing upon motion for a preliminary injunction 
should issue because immediate and irreparable in- 
jury, loss, and damage will result to the plaintiff, 
in that the defendants hereinafter named are con- 
structing upon the property of the plaintiff with- 
out its consent buildings and structures and will 
continue so to.do unless restrained, which the plain- 
tiff will be obliged to remove and demolish for the 
eonstruction of an airplane runway of the Air 
Flight Test Center at Edwards Air Base, Califor- 
nia, thereby causing increased cost and damage to 
the plaintiff in the removal and demolition of ob- 
structions in the path of plaintiff’s runway; 


Now, Therefore, on motion of the plaintiff, 


It Is Ordered that the defendants Florence Lowe 
Barnes, also known [72] as Florence Lowe Barnes 
McKendry, also known as Pancho Barnes; E. S. 
McKendry, and each of them, be and appear before 
the above entitled court in the court room of the 


58 ES. McKendry and Pancho Barnes 


Honorable Leon R. Yankwich, a Judge of said 
court, in the United States Post Office and Court 
House, at Fresno, California, at ten o’clock in the 
forenoon of Friday, February 5, 1954, or as soon 
thereafter as counsel can be heard, then and there 
to show cause, if any they have, why a temporary 
injunction should not issue restraining them and 
each of them, their attorneys, agents, servants, em- 
ployees, and all persons acting by, through, or under 
them, or any of them, or by or through their order, 
from constructing or continuing with the construc- 
tion of any building, structure, or improvement of 
any kind or character and any part of that certain 
real property described as Section 20, Township 9 
North, Range 10 West, 8.B.B.M., according to the 
official plat of the survey of said land on file in 
the Bureau of Land Management. Said property 
being located in the County of Kern, State of Cali- 
fornia; and good cause appearing 


It Is Further Ordered that service of a copy of 
this order, plaintiff’s motion and the supporting 
affidavits attached thereto, made on the defendants 
E. 8S. MecKendry, Pancho Barnes, and Wilham Em- 
mert Barnes at or before 12 o’clock noon on Feb- 
ruary 4, 1954, shall be sufficient notice of this order, 
such service to be made by delivering a copy of this 
order, plaintiff’s motion and the supporting affi- 
davits, to one or more of said defendants upon the 
premises above described, and if none of the said 
defendants can be found on said premises, by de- 
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found on said premises. 

Dated: February 2nd, 1954, at 3:15 o’clock p.m. 


/s/ LEON R. YANKWICH, 
United States District Judge. 


Presented by: 


LAUGHLIN E. WATERS, 
United States Attorney, 
/s/ By A. WEYMANN, 
Assistant United States Attorney, 
Attorneys for Plaintiff, 
United States of America. [73] 


[Endorsed]: Filed February 2, 1954. 


[Title of District Court and Cause. | 


NOTICE OF MOTION TO DISMISS 


To the Plaintiff’s Attorneys, Laughlin E. Waters 
and A. Weymann: 


You will please take notice that on Monday, Sep- 
tember 21, 1953, at the hour of 10:00 o’clock a.m. of 
said day, or as soon thereafter as the matter can be 
heard, in the United States Courtroom, U.S. Post 
Office & Court House, Fresno, California, the de- 
fendants, Pancho Barnes, EK. 8. MeKendry and Wil- 
liam Emmert Barnes, will present the within Mo- 
tion To Dismiss. 
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Dated at Los Angeles, California, this 5th day of 
September, 1953. 


/s/ PANCHO BARNES, 
/3/ EK. 8. MecKENDRY, 


WILLIAM EMMERT BARNES, 
Defendants in Propria Persona [78] 


MOTION TO DISMISS 


Come now the defendants, Pancho Barnes, E. 8. 
MckKendry, and Wiliam Emmert Barnes, and move 
this Honorable Court that the Complaint on file 
herein be dismissed for the following reasons: 


1. Improper and illegal initiation of the Con- 


demnation Suit. 


2. The Statutes are not explicit and lack express 
legislative power as to the defendants’ lands. 


3. The Petition is instituted in bad faith and 
with spiteful and malicious intent and the aequir- 
ing agency acted arbitrarily, capiciously, not in 
compliance with the Statutes and with fraudulent 
intent, abuse of discretion, and the defendants are 
informed and believe that there has been misappro- 
priation of the appropriation for Muroe Air Foree 
Base as set forth in Public Law 564, approved June 
17%; £950. 

This Motion will be based upon the pleadings on 


file in the within action and upon the Memorandum 
of Points and Authorities and on such documents, 
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affidavits, witnesses and arguments as [79] offered 
in support of the motion. 


/s/ PANCHO BARNES, 

/s/ E. S. McKENDRY, 

/s/ WILLIAM EMMERT BARNES, 
Defendants in Propria Persona [80] 


[Endorsed]: Filed Sept. 5, 1953. 


[Title of District Court and Cause. ] 


ORDER DENYING TEMPORARY 
INJUNCTION 


The above entitled cause came on regularly to be 
heard in the above entitled court, United States 
Post Office and Court House, at Fresno, California, 
the Honorable Leon R. Yankwich, Judge presiding, 
on February 5, 1954, on an order to show cause, 
issued on application of the plaintiff, returnable on 
that date, why a temporary injunction should not 
issue restraining the defendants, E. 8. MeKendry, 
Florence Lowe Barnes, also known as Florence 
Lowe Barnes McKendry, also known as Pancho 
Barnes, from constructing or continuing with the 
construction of any buildings, structures, or im- 


provements of any kind or character on the prop- 
erty hereinafter described. Plaintiff appeared by 
Laughlin E. Waters, United States Attorney, by 
August Weymann, Assistant United States Attor- 
“ney, in support of the motion for a temporary in- 
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junction; the defendants E. 8S. McKendry and 
Florence Lowe Barnes appeared in propria persona 
in opposition to said motion. 


Oral testimony and documentary evidence were 
received by the court and the matter argued; and 
the court being fully advised in the premises, finds: 


1. That a defeasible title to the lands and prem- 
ises hereinafter described became vested in the 
plaintiff, United States of America, on February 
27, 1953, by the filing of plaintiff’s declaration of 
taking and the deposit of the estimated’ just com- 
pensation into the register of the court for the use 
of the parties entitled thereto; that subsequent to 
the filing of said declaration of taking, defendants 
and respondents, Florence Lowe Barnes, also known 
as Florence Lowe Barnes McKendry, and as Pan- 
cho Barnes, and E. 8. McKendry and William Em- 
mert Barnes, filed in this proceeding a motion to 
set aside such declaration of taking and vacate and 
set aside the ex parte judgment upon the declara- 
tion of taking and a motion to dismiss this action, 
which motions are still pending before this court 
before the Honorable Campbell E. Beaumont, one 
of the judges thereof. That by reason thereof, the 
issue as to the title is contested as between the 
plaintiff and the above-named defendants and re- 
spondents and is still undecided by this court. That 
further proceedings upon such motions are set for 
February 23 and 24, 1954. 


2. That the defendants and respondents Pancho 
Barnes, E. S. MeKendry, and William Emmert 
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Barnes, were in the exclusive possession of the 
lands and premises hereinafter deseribed and were 
lawfully entitled to be in the exclusive possession 
thereof on February 2, 1954, and at all times there- 
after up to this date. 

3. That prior to the filing of this suit and the 
filing of the declaration of taking referred to in 
Finding 1 and prior to the filing of this action, the 
improvement in structure which is the subject mat- 
ter of the order to show cause why a temporary 
restraining order should not issue and a preliminary 
injunction should not issue in this proceeding, had 
already been erected and constructed upon the 
premises hereinafter described to the following ex- 
tent: That the cement foundation had been laid and 
was in place, that the walls had been erected and 
were in place, that the [94] pillars and crossbeams 
had been erected and were in place and the struc- 
ture was covered with a sunshade or drape, and 
such structure had been and was being used by the 
defendants and respondents. 

3. That without the consent and against the will 


of the United States of America the said defend- 


ants have made changes in the physical characteris- 
tics of said property by constructing certain 1m- 
provements thereon and they will continue with 
such construction unless enjoined by this court from 
proceeding with said construction; that such im- 
provements were made while said defendants and 
respondents were lawfully in possession of said 
premises and lawfully using the same, and for the 
purpose of protecting said improvements by plac- 
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ing thereon a plastic-coated impervious roof, and 
by proposing to construct and erect thereon window 
frames and doors so as to enclose the same; that 
the order to show cause in this case was issued and 
served after the doors and windows had been ob- 
tained and brought to the premises, but before they 
were actually placed in and attached to the build- 
ing; that the roof construction had been completed 
prior thereto; 

4. That defendants and respondents Pancho 
Barnes and E. 8. McKendry offered and stipulated 
in open court as follows: 

‘‘T would like to make a stipulation in writing, 
if it would satisfy Mr. Weymann and the Air Force, 
that we will construct nothing that will in any way 
be of any cost to them to demolish or tear down 
anything that we may put up, such as a sunshade, 
or that we will remove it at our own expense.” 

>. That plaintiff will suffer no injury, loss oF 
damage by the continuance of the acts of the de- 
fendants in constructing the improvements afore- 
said; that if any monetary damage should accrue 
as a result of such construction of improvements 
upon said premises, plaintiff has a plain, adequate 
and complete remedy at law by offsetting the 
amount thereof as against compensation to be paid 
to [95] said defendants and respondents or by re- 
covery of a money judgment from them for the 
amount thereof. 

6. That on February 2, 1954, the date of the 
issuance of the order to show cause herein, there 
was pending before this court before the Honorable 


. 
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Campbell E. Beaumont, one of the judges thereof, 
a motion by the plaintiff under Title 40, Sec. 258(a), 
USC, for an order of possession of the premises 
hereinafter described, which motion was being con- 
tested by defendants and respondents, Pancho 
Barnes, E. 8. McKendry and William Emmert 
Barnes, and was and still is at issue and upon which 
a hearing had been set before Judge Beaumont to 
commence Hebruary 23, 1954. 


7. That it is not true that the land and premises 
hereinafter described lie within the construction of 
the new test runway presently under construction 
for the Air Force Flight Test Center at Edwards 
Air Force Base, California; that, to the contrary, 
said land and premises are not less than three miles 
from the exterior limits of said runway. That no 
evidence was received of any plans on the part of 
plaintiff to bring such runway any closer to such 
land and premises. 


8. That by reason of the facts found as afore- 
said, the court is of the opinion and concludes and 
decides that plaintiff is not entitled to a temporary 
injunction as prayed for. 


9. That the lands and premises hereinabove re- 
ferred to are known as Wi of NW; NEIZ of 
NW; W164 of SEZ of NW14; Wie of NEV; 
E14, of SEY of NWI4; NWY, of SW; EY of 
NEY, all in Section 20, Township 9 North, Range 
10 West, 8.B.B. & M., according to the official plat 
of the survey of said land on file in the Bureau of 
Land Management. 
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Wherefore, it is ordered and adjudged that the 
application of the United States of America for a 
temporary injunction enjoming and restraining 
Florence Lowe Barnes, also known as Florence 
Lowe Barnes McKendry, also known as Pancho 
Barnes; E. 8. [96] McKendry, and William Em- 
mert Barnes, and each of them, their attorneys, 
agents, servants, employees, and all persons acting 
by, through, or under them, or any of them, or by 
or through their order, from constructing or con- 
tinuing with the construction of any building, struc- 
ture or improvement of any kind or character on 
any part of the real property described in Finding 
9, be and it is hereby denied. 


Dated: February........ , 1954. 


United States District Judge. 
Presented by: 


/s/ PANCHO BARNES, 
/s/ BE. S. McKENDRY, 
Defendants and Respondents 
in Propria Persona. [97] 


Points and Authorities 

Summary of the facts adduced at the hearing 

Order to show cause upon one day’s notice issued 
and directed to Pancho Barnes and E. 8. McKen- 
dry only, requiring them to appear in Fresno be- 
fore the Honorable Leon R. Yankwich, then and 
there to show cause why temporary injunction 
should not be issued restraining and enjoining them 


: 
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from constructing or continuing with the construc- 
tion of any building, structure or improvement of 
any kind or character upon the lands which are the 
subject matter of this action. At the outset the 
Court stated that he had full knowledge of and was 
considering as a part of this proceeding the pend- 
ing proceedings before Judge Beaumont which con- 
sisted of the following: 

1. Motion to dismiss the complaint by the re- 
spondents to this motion; 

2. A motion to vacate and set aside the declara- 
tion of taking and the ex parte decree on declara- 
tion of taking made by these respondents; and 

3. Motion by the United States to obtain an 
order of possession of the premises which are the 
subject matter of these proceedings. 

All of said motions have been entertained by 
Judge Beaumont and were presently pending be- 
fore him, all were contested and at issue and all 
were undecided and the issues presented by each 
and all of them were scheduled for further hear- 
ing and oral arguments commencing on February 
23, 1954. 

The construction complained of by the United 
States had for the most part been made and done 
before the action was filed and the declaration of 
taking was filed. Additional placement of an imper- 
vious roof, procuring of doors and windows with 
the intention [98] of placing them, had progressed 
to the extent that the doors and windows had been 
procured and were on the premises, but had not 
been actually attached to the building. 
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The Government’s title is a defeasible one which 
was under contest actually in issue at the date of 
the issuance of this order to show cause and at the 
date of the hearing thereon. 


The operation of Sections 3 and 5 of the Deciara- 
tion of Taking Act, 40 USC, Section 258 (a), is to 
cut off the Government’s right to abandon the pro- 
ceedings. It is not to compel the owners to submit 
to unauthorized takings. Accordingly, in our opin- 
ion, the right of the owner to challenge the validity 
of the taking in nonconformity with the prescribed 
statutory provisions was not destroyed by such act. 
Catlin vs. U.S. 324 US 229, at page 243. 


2. Until this court had disposed of the Govern- 
ment’s motion to obtain possession, the legal pos- 
session was and is vested in the defendants and 
respondents. “Upon the filing of declaration of tak- 
ing, the court shall have power to fix the time in 
which and the terms upon which the parties in pos- 
session shall be required to surrender possession to 
the petitioner.” Title 40, Sec. 258(a), USC, last 
paragraph. 

3. One in lawful possession of premises which 
are being condemned has the right to make im- 
provements thereon during such lawful possession, 
subject only to the limitation that he may not claim 
and colleet compensation for such additions or im- 
provements as he makes. Nayal Government of 
Guam vs. Certain Meters of Land 102 Fed. Sup. 
427, 430, Section 1249, CCP. 


4. A temporary injunction will not be granted 
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if the applicant has a plain, adequate and complete 
remedy at law. Title 28, Section 284, USC. 

5. Here the plaintiff has a plain, adequate and 
complete remedy at law: 

(a) By right of offset. U.S. vs. Miller, 317 US 
pov at page 382; [99] 

(b) Through the fact that 1t does not have to pay 
for improvements made after the condemnation pro- 
ceedings are filed. 

‘Generally speaking, a landowner is not entitled 
to compensation for improvements placed on land 
after it is appropriated to a public use.’”’ 29 CJS 
Witle ““Eminent Domain,’’ Paragraph 175(2), page 
1048. Section 1249 CCP, Subdivision (c). 

Defendants and respondents have estopped them- 
selves by their stipulation to claiming any compen- 
sation for these improvements. 

6. “A eourt of equity is sedulous to prevent the 
successful invocation of its interlocutory injunction 
to perform the function of a successful action of 
ejectment and at the same time to avoid the trial of 
title indispensible to such an action.” Folk vs. U.S., 
233 Federal Reporter 177 at page 183. 

Comment: Here the factual situation is that at 
the time of the issuance of this order to show 
eause and at the time of the hearing thereon, there 
was pending before Judge Beaumont contested issue 
as to the Government’s title to the premises and as 
to the right of possession to the premises. The nec- 
essary intent of this application was to circumvent 
the result of such issues before Judge Beaumont to 
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have them determined in this ancillary proceeding 
upon one day’s notice. 

7. “It is familar law that injunction will not 
issue to enforce a right that is doubtful or to re- 
strain an act, the injurious consequences of which 
are merely trifling. If the evidence be conflicting 
and the injury doubtful, this extraordinary remedy 
of injunction properly may be withheld when it is 
applied for before the asserted right has been es- 
tablished at law.” Burroughs vs. City of Dallas, 276 
Fed. Rep., 812 at page 814. [100] 

8. The extraordinary remedy of injunction is not 
warranted where, as here, there 1s an adequate rem- 
edy at law. (Mathes, J.) United States vs. Peter- 
sen, 91 Fed. Sup. 209, 213. [101] 


Affidavit of Service by Mail 


State of California, 
County of Los Angeles—ss. 

Guilford L. White being first duly sworn, says: — 
That affiant is a citizen of the United States and a | 
resident of the County of Los Angeles; that affiant © 
is over the age of eighteen years and is not a party © 
to the within above entitled action; that affiant’s — 
business address is 408 8. Spring, Los Angeles, « 
Calif., that on the 13th day of February, 1954, aie > 
fiant served the within Order Denying Temporary : 
Injunction on the Plaintiffs in said action, by plae- 
ing a true copy thereof in an envelope addressed to ( 
the attorney of record for said Plaintiffs at the of- — 
fice address of said attorney, as follows “August : 
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Weymann, Assistant United States Attorney, 807 
Federal Building, Los Angeles 12, California”; and 
‘by then sealing said envelope and depositing the 
‘same, with postage thereon fully prepaid, in a mail- 
box, sub-post office, substation, or mail chute (or 
other like facility) regularly maintained by the 
Government of the United States in the United 
States Post Office in the City of Los Angeles, Cali- 
fornia, where is located the office of the attorney for 
the person by and for whom said service was made. 


| That there is delivery service by the United 
States mail at the place so addressed and there is a 
regular communication by mail between the place 
of mailing and the place so addressed. 


/s/ GUILFORD L. WHITE 


Subseribed and sworn to before me this 13th day 
of February, 1954. 


[Seal ] /s/ RICHARD C. MARSH, 
Notary Public in and for the County of Los An- 
geles, State of California. [102 | 


+ [Endorsed]: Lodged February 13, 1954. 


[indorsed]: Considered and Denied February 
15, 1954. 
| 


- 


| 
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In the United States District Court, Southern 
District of California, Northern Division 


No. 1253-ND Civil 
UNITED STATES OF AMERICA, Plaintiff, 
Vs. 


360 ACRES OF LAND in the County of Kern, 
State of California; E. S. McKENDRY, et al. 
Defendants. 


TEMPORARY INJUNCTION 


The above entitled cause came on regularly to be 
heard in the above entitled court, United States 
Post Office and Court House, at Fresno, California, 
the Honorable Leon R. Yankwich, Judge presiding, 
on February 5, 1954, on an order to show cause, 
issued on application of the plaintiff, returnable 
on that date, why a temporary injunction should 
not issue restraining the defendants, E. 8S. McKen- 
dry, Florence Lowe Barnes, also known as Flor- 
ence Lowe Barns McKendry, also known as Pancho 
Barnes, and William Emmert Barnes, from con- 
structing or continuing with the construction of any 
buildings, structures, or improvements of any kind 
or character on the property hereinafter described. — 
Plaintiff appeared by Laughlin E. Waters, United 
States Attorney, by August Weymann, Assistant © 
United States Attorney, in support of the motion 
for a temporary injunction; the defendant, E. 8. . 
MecKendry and Florence Lowe Barnes appeared in 
propria persona in opposition to said motion; de-- 
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Oral testimony and documentary evidence were 
received by the court and the matter argued; and 
the court being fully advised in the premises, finds: 


1. That title to the land and premises herein- 
after described became vested in the plaintiff, 
United States of America, on February 27, 1953, 
by the filing of plaintiff’s declaration of taking 
and the deposit of the estimated just compen- 
sation into the registry of the court for the use of 
the parties entitled thereto; that ever since said 
February 27, 1953, United States of America was 
and now is the owner of said property by virtue of 
the filing of the declaration of taking as aforesaid; 


2. That notwithstanding the ownership of said 
property by the United States of America as afore- 
said, the above named defendants continued to oc- 
eupy said premises to the exclusion of the United 
States of America; 


3. That without the consent and against the will 
of the United States of America the said defendants 
have made changes in the physical characteristics 
of said property by constructing certain improve- 
ments thereon and they will continue with such con- 
struction unless enjoined by this court from pro- 


ceeding with said construction ; 


Cee OOO e —_ =_— 


4. That plaintiff will suffer irreparable injury, 
loss, and damage by the continuance of the said acts 
of the defendants as aforesaid, in that plaintiff will 
be put to additional expense for the removal of said 
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construction upon securing possession of said prem- 
ises, and that the appraisal of the value of the 
structures and improvements for which the said 
defendants may be entitled to compensation in 
plaintiff’s condemnation proceeding will be made 
more difficult and uncertain; 


5. That by reason of the facts found as afore- 
said the court is of the opinion and decides that 
plaintiff is entitled to a temporary injunction as 
prayed for; 


Wherefore, it 1s ordered and adjudged that the 
defendants, Florence Lowe Barnes, also known as 
Florence Lowe Barnes McKendry, also known as 
Pancho Barnes, E. 8S. McKendry, and William Em- 
mert Barnes, and their respective attorneys, agents, 
servants, employees, and all persons acting by, 
through, or under them, or either of them, or by or 
through their order, be and they hereby are en- 
joined [104] until the further order of the court 
from erecting or causing to be erected or continu- 
ing to erect any building, structure, or improve- 
ment of any description upon any portion of the 
premises described in plaintiff’s complaint and its 
declaration of taking on file herein. Said premises 
are known and deseribed as all of Section 20, Town- 
ship 9 North, Range 10 West, San Bernardino 
Meridian, in the County of Kern, State of Cali- 


fornia. 
Dated: February 15, 1954. 


/s/ LEON R. YANK WICH, 
United States District Judge. 


: 


Sl 
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Presented by: 


LAUGHLIN KE. WATERS, 
United States Attorney 


AUGUST WEYMANN, 
Assistant United States Attorney 


/s/ By A. WEYMANN, 
Attorneys for Plaintiff. [105] 


Affidavit of Service by Mail attached. [106] 


[Endorsed]: Judgment Filed and Entered Feb. 
15, 1954. 


[Title of District Court and Cause. | 


MEMORANDUM OF OPINION 
AND ORDERS 


The government deposited with the Clerk of the 
Court the sum of $205,000 as estimated compensa- 
tion for the taking of the property in question, 
which is situated in the vicinity of Edwards Air 
Base in Kern County, California. After the de- 
posit was made these defendants requested, and 
were granted, the withdrawal of $194,000. It is clear 
that the acceptance of such amount constitutes a 
waiver of objections to the taking. 

Defendants’ motion to dismiss the action is denied. 

Defendants’ motion to set aside the declaration of 
taking is denied. 

The government’s motion for possession is granted 
upon the terms hereinafter set forth. 
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The chief problem of the court is to fix a time at 
which the government shall take possession of the 
premises. The government contends that it is faced 
with a dangerous situation in that the property is in 
the zone of accidents from high-speed planes which 
are in training there. The defendants have claimed 
that there is very little likelihood of such immediate 
danger; that it would be unfair to dispossess them 
of the property as the situation now exists and is 
likely to be for an extended time in [107] the future. 

On October 28, 1953, at page 184 of the transcript 
beginning at line 23, Colone] Akers, Chief of Staff, 
was a witness on re-direct examination. The follow- 
ing there appears: 

‘“‘The Court: And where is the work being done 
now, on this map? 


The Witness: You mean the construction work? — 


The Court: Yes, whatever work is being done 
for the purpose of completing this runway and this 
system that you have in mind. Where is the work 
being done now? 

The Witness: The construction work in general 
is being done in this area (indicating) on the run- 
way. Around up here on the taxi-way ramp area; 
and the building area, roads and so forth, up here 
(indicating), there is construction work. 

The Court: And how far would that be from 
Miss Barnes’ property ? 

The Witness: Offhand, I would estimate it would 
be in the neighborhood of three miles, statute. 

The Court: Now, is there any degree of reason- 
able hkelihood that with the work being done here 
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(indicating), three miles away from her property, 
that her property or anyone there would be injured ? 

The Witness: Yes, sir. The likelihood exists, be- 
cause the aircraft are flying over this area every 
day.” % % & * * 

“The Witness: I am not sure, your Honor, but 
let me answer it this way: The work with respect to 
constructing the runway itself, that is, the [108] 
building of runways or buildings, that is not the 
work that endangers her property or anyone else’s 
property. 

The Court: That is what J want to know. 

The Witness: It is the flying of aircraft, the 
testing of aircraft. 

The Court: What I want to find out is the neces- 
sity for the immediate possession of the property; 
and J am trying to determine whether there is any 
hkelihood that there will be injury resulting 1f it 
isn’t ordered now, or whether it should be ordered 
at a later time. 

The Witness: That is a difficult question to an- 
swer your Honor. [I think we went into something 
hike that before. Naturally, we do not want acci- 
dents to happen, but our mission, our job. is to test 
these new airplanes and find out what is wrong 
with them. In the course of testing, the accidents 
do occur, may occur at any time in flight, take-off 
or landing. It may be over the property or some- 
where else. There is that danger of accidents hap- 
pening at any time, on the property or anywhere 
else. 

The Court: Let me say that I am now referring 
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to Exhibit No. 4 and Enclosure No. 3. Here is the 
runway, In a northeasterly direction, from B to A. 

The Witness: That is the runway being built. 

The Court: Being built? 

The Witness: That is not the runway in use at 
the present time. 

The Court: Where is the one in use? 

The Witness: This one right here (indicating), 
[109] your Honor, indicated by the dark line. 

The Court: This one from B to A is the one 
being built for future use? 

The Witness: That is correct, sir. 

The Court: Has there been any work done on 
that runway yet? 

The Witness: Yes, sir. The work on that run- 
way is, I would say, approximately 20 to 25 per cent 
completed. 

The Court: What is the distance between the — 
yellow of Miss Barnes’ property and the southwest- 
erly place marked ‘B’ of the runway which is being ; 
now worked on? 

The Witness: I would judge it to be in the 
neighborhood of two or three miles, your Honor. 

The Court: When do vou expect to do work from 
‘B’ to Miss Barnes’ property ? | 

The Witness: Would you mind saying 

The Court: J will ask vou what kind of work 
do you expect to do there? 

The Witness: The only work with respect to. 
construction will be the removal of obstructions to 
flight. 

The Court: There will be no runway? 
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The Witness: That is correct. It is not planned 
to build a runway across there. In the two-mile 
elear zone, obstructions to flight will be removed so 
aircraft can land, if necessary, wheels up, doing a 
minimum amount of damage; in other words, so 
they don’t run into a telephone pole, ditch or some- 
thing like that. 

The Court: You expect to have jet planes flying 
there? [110] 

The Witness: Yes, sir; not only jet planes, but 
other flights.” 

It will be borne in mind that the defendants’ 
property lies southwesterly from the Edwards Air 
Base, and the ground rules there provide that a 
take-off of airplanes must be in a northeasterly 
direction. 

There 1s testimony in the record that the govern- 
ment will not complete the proposed work until 
December, 1954. 

It is my view that the government should have 
an order of possession. 

It is ordered that the defendants shall be required 
to surrender possession of the premises to the plain- 
tiff at 12:00 o’clock noon May 22, 1954. 

In the meantime, and until said surrender of 
possession, it is ordered that the defendants shall 
not impede or interfere with or harass the agents 
of the government who go on the premises for the 
purpose of preparing for the trial of this proceed- 
ing; that such agents shall not enter upon said 
property for any other purpose; that while on said 
premises for such purpose they shall not harass 
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said defendants, or any of them, or defendants’ 
servants or agents, and shall not interfere with the 
defendants’ possession or rights in any way, and 
that they shall restore to its original place any 
property necessary to be moved in making their 
investigation. 

In the court’s opinion the above order of posses- 
sion is fair and reasonable. 


Dated: March 19, 1954. 


/s/ C. E. BEAUMONT, 
Judge. [111] 


[Endorsed]: Filed March 22, 1954. 


[Endorsed]: Judgment Docketed and Entered 
March 23, 1954. 


[Title of District Court and Cause. | 


SUPPLEMENTAL AMENDMENT TO MOTION 
TO SET ASIDE DECLARATION OF TAK- 
ING AND TO VACATE AND SET ASIDE 
EX PARTE JUDGMENT ' 

Come Now the defendants, Pancho Barnes, E. S. 

McKendry and William Emmert Barnes, and by 

way of amendment to their Motion to Set Aside - 

Declaration of Taking and to Vacate and Set Aside 

Ex Parte Judgment heretofore served and filed in 

these proceedings, move this Honorable Court that 

the Declaration of Taking on file herein be set aside 
and that the ex parte judgment on file herein be 
vacated and that other orders and deerees in said 
proceedings subsequent to the filing of said Declar- 
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ation of Taking be vacated and set aside for the 
following reasons: 

1. That these proceedings are in violation of the 
United States Constitution and particularly the 
Wifth and Fourteenth Amendments thereof. 

2. That the United States has not been author- 
ized by any Act of Congress to acquire the lands 
of these moving defendants through these condem- 
nation proceedings. 

3. That this proceeding was commenced and has 
been prosecuted in bad faith and with express 
malice toward these defendants and each of them 
[112] and particularly toward defendant Pancho 
Barnes, and that such express maliciousness was 
held by the Secretary of the Air Force, the Assist- 
ant Secretary of the Air Force and the acquiring 
agency of the land taken under the declaration of 
taking and the decree rendered thereon. 

That Bernard Evans, acting in bad faith and 
actual malice, did make the only appraisal of the 
defendants’ property and did not use that degree 


of skill necessarily required by one of his pro- 


fession and acting in his capacity. He refused to 


make time to look at much of the ranch and the 


. 
j 


many installations thereon. He was slipshod and 
hurried in his methods. He consumed approximately 
11 hours total time in appraisal work on the prem- 
ises. (One appraiser of the defendants required 13 
days on the property to cover its assets). There was 
malevolent intent on the part of Bernard Evans 
in his recommendation to the acquiring authorities 
an dthus to the Secretary of the Air Force. The 
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Assistant Secretary of the Air Force, one Edwin 
V. Huggins did on the 3rd day of February, 1953, 
sign a Declaration of Taking with a Schedule “A” 
attached thereto, which included the sum set as 
estimated just compensation at $205,000. The Dec- 
laration of Taking filed on February 27, 1953, was 
followed by a Decree on Declaration signed by 
Judge Yankwich which was stamped “Judgment 
docketed and entered March 2, 1953”. Subsequently 
a “temporary injunction’? against the defendants 
was signed by Judge Yankwich which constitutes 
a further ‘taking’. The information put before 
Judge Yankwich by way of affidavits and testimony 
was made in bad faith and with intense malevolent 
intent by Colonel Akers and Colonel Sacks and 
other Air Force personnel not for the reason as 
stated but to hamper and interfere with the de- 
fendants’ business and in furtherance of other ac- 
tions to hamper and interfere with the defendants’ 
business. 

The Fifth Amendment to the Constitution of the 
United States states ‘‘Nor shall private property 
be taken for public use without just compensation”. 
There is a strong prima facie case that the amend- 
ment has been abused and nullified in this case of 
United States vs. 360 Acres of Land and a showing 
of deliberate bad faith in the appraisal and/or reec- 
ommendation in so much as the United States Gov- 
ernment did pay the sum of $593,500.00 [113] for 
240 acres of undeveloped desert land as shown in 
the deed made to them by Macco Corporation re- 
corded May 12, 1953, at the Kern County Re- 
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eorder’s Office (Pancho Barnes’ Exhibit No. 10 for 
identification). This land is adjacent to and ap- 
proximately 34 of a mile from the defendants’ 
property but badly located and not even on a road. 
This property is absolutely unimproved vacant des- 
ert land and without water. The defendants’ 360 
acres of land is highly improved, located on a main 
highway, has 5 wells (one of which is sufficient to 
the needs of the property), approximately 40,000 
square feet (at the time of condemnation) of build- 
ings. (Reasonable replacement for buildings alone 
value about $400,000.00.) Approximately 100 acres 
under irrigation, highly improved airport, stock 
corrals, fences and cross fences. One of the finest 
rodeo grounds in the United States and two race 
tracks, landscaping, etc. The $205,000 estimated as 
‘Just compensation” is not sufficient money to allow 
the defendants to remove themselves from the prem- 
ises let alone of re-establishing themselves to permit 
a reentering of their same business. 

The defendants have been subjected to the most 
virulent discrimination by the United States Govy- 
ernment when it willingly negotiates a settlement 
of $593,500.00 with Macco Corporation for 240 
acres vacant desert land adjacent to the defendants’ 
property and condemns defendants’ land of 360 
acres of highly developed and productive land for 
only $205,000. 

In his signing of the Declaration of Taking the 
Assistant Secretary of the Air Force relied and 
acted on the fraudulent, malevolent, unjust and 


incorrect recommendation of his agents. The de- 
' e 
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fendants have information and belief that the pres- 
ent Secretary of the Air Force, Harold Talbot, has 
full knowledge of the proceedings of this case and 
that by his acquiescence in the matter consciously 
and deliberately perpetuates the bad faith, malevo- 
lence and arbitrary actions upon which this entire 
case is predicated. 

The defendants requested a salvage value on 
their property, as is customary in other land ae- 
quisitions in the vicinity. Colonel Shuler of the 
United States Corps of Engineers told the defend- 
ants that the appraisal of their property was not 
sufficiently complete to be able to give them a [114] 
salvage value. The defendants have a letter dated 
3 September, 1953 from Colonel Frye presently 
District Engineer stating that “the appraisal made 
on your property did not contain a salvage value 


on the improvements, and no salvage value has | 
been arrived at since. Therefore, at this time, as in — 


the original offer, this office can give you no salvage 
figure.’’ 

A subpoena duces tecum was served upon J. L. 
Maritzen to produce in court on October 27, 1953, 
the appraisal made by the appraiser, Mr. Bernard 
Evans, who was employed by the United States 
Corps of Engineers to appraise defendants’ prop- 
erty. The appraisal is available to Mr. Maritzen 
A Motion to Quash by the plaintiff is still before 
the Court. In a reeent decision by Judge Wilham 
Mathes it was held that “government confidential 
files are not necessarily privileged’’, that a defend- 
ant in a eondemnation proceeding was entitled to 


| 
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see the appraisal. As the government has refused 
to proffer the appraisal data the following holds 
true: Cal. C.C.P. 1963 Sub-section 5. “Evidence 
wilfully suppressed would be adverse if produced.’ 

That in furtherance of such bad faith and actual 
malice, as aforesaid, the parties heretofore named 
and described and the acquiring agency acted and 
have continued to act arbitrarily and capriciously 
with express intention of and in the exercise of 
abusive discretion and contrary to the law and 
statutes in force and effect. 

4. That plaintiff by these proceedings has not 
intended and does not intend in good faith to ac- 
quire the use of the lands belonging to these de- 
fendants for any lawful purpose of the United 
States but, to the contrary, are using these pro- 
ceedings as a method of evicting these defendants 
and preventing them from carrying on in said 
premises. 

Said motion will be based upon the pleadings on 
file, the evidence heretofore introduced to the court 
In support of the original motion to Set Aside 
Declaration of Taking and to Vacate and Set Aside 
Ex Parte Judgment, the memorandum of points 
and authorities heretofore submitted, and oral ar- 
gument to be made in behalf of the defendants pur- 
suant to the order of this court. [115] 


/s/ PANCHO BARNES 
/s/ HE. 8. McKENDRY 
/s/ WILLIAM EMMERT BARNES 


[Endorsed]: Filed February 23, 1954. 
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SUPPLEMENTAL AMENDMENT TO 
MOTION TO DISMISS 


Come Now the defendants, Pancho Barnes, E. 8. 
McKendry and William Emmert Barnes, and by 
way of amendment to their Motion to Dismiss here- 
tofore served and filed in these proceedings, move 
this Honorable Court that the complaint on file 
herein be dismissed and that all other orders and © 
decrees in said proceedings subsequent to the filing 
of said complaint be vacated and set aside for the 
folowing reasons: 


1. That these proceedings are in violation of the 
United States Constitution and particularly the 
Fifth and Fourteenth Amendments thereof. 

2. That the United States has not been author- 
ized by any Act of Congress to acquire the lands - 
of these moving defendants through these condemn- 
ation proceedings. 


3. That this proceeding was commenced and has 
been prosecuted in bad faith and with express 
malice toward these defendants and each of them 
and particularly toward defendant Pancho Barnes, 
and that such express maliciousness was held by the 
Secretary of the Air Force, the Assistant Secretary 
of the Air Force and others whose ae 
tions previous [122] to the filing of condemnation 
were relied upon and adopted by the Secretary of | 
the Air Force and the Assistant Secretary of the 
Air Force. Colonel Maxwell and Colonel Gilkey 

: 
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both acted in bad faith and with malicious intent 
to harm defendant Pancho Barnes and so informed 
her of their intentions. Their actions and recom- 
mendations resulted in the Secretary of the Air 
Force and the Assistant Secretary of the Air Force 
acting according to their recommendations. Colonel 
Gilkey informed the defendants Pancho Barnes and 
EK. 8S. McKendry that he had changed the entire 
plans of the air base with the sole purpose of get- 
ting rid of them, which statement was so borne out 
by the changing of the master plan and by subse- 
quent action that it 1s logical to assume that the 
Secretary and the Assistant Secretary of the Air 
Force acted upon his recommendation which rec- 
ommendation was made in had faith. The making 
of biased and malevolent recommendations through 
channels to the Secretary of the Air Force was done 
‘in an attempt to harm the defendants as distin- 
‘guished from serving the government and the tax- 
payers of the country. 

That in furtherance of such bad faith and actual 
‘malice, as aforesaid, the parties heretofore named 
‘and described and the acquiring agency acted and 
have continued to act arbitrarily and eapriciously 
with express intention of and in the exercise of 
abusive discretion and contrary to the law and 
‘statutes in force and effect. 

' 4, That plaintiff by these proceedings has not 
‘intended and does not intend in good faith to ac- 
‘quire the use of the lands belonging to these de- 
‘fendants for any lawful purpose of the United 
States but, to the contrary, are using these pro- 
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ceedings as a method of evicting these defendants 
and preventing them from carrying on and occupy- 
ing lawful businesses which they are carrying on in 
said premises. 

Said motion will be based upon the pleadings on 
file, the evidence heretofore introduced to the court 
in support of the original motion to dismiss, the 
memorandum of points and authorities heretofore 
submitted, and oral argument to be made in behalf 
of the defendants pursuant to the order of this 
court. [123] 

/s/ PANCHO BARNES 

/3/ EK. 8S. McKENDRY 

/s/ WILLIAM EMMERT BARNES 
Defendants in Propria Persona. [124] 


[Endorsed]: Filed February 23, 1954. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that E. 8. McKendry and 
Pancho Barnes (also known as Florence Lowe 
Barnes and as Florence Lowe Barnes MeKendry), 
defendants above named, hereby appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit from the Order and Decree entitled “T’empo- 
rary Injunction” made and entered in this cause 
on the 15th day of February, 1954, by the Honor- 
able Leon R. Yankwich, Chief Judge, and enjoining” 
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these appellants and each of them until the further 
order of said court from erecting or causing to be 
erected or continuing to erect any building, struc- 
ture or improvement of any description upon any 
portion of the premises deseribed in plaintiff’s com- 
plaint in this cause. 


/s/ PANCHO BARNES, 
/3/ EK. S. McKENDRY, 
Appellants in propria persona. 
Box 37, Muroe, California. [126] 


[Endorsed]: Filed March 17, 1954. 


[Title of District Court and Cause. ] 


UNDERTAKING FOR COSTS ON APPEAL 


Whereas, E. 8. McKendry and Pancho Barnes, 
defendants in the above entitled action are about to 
appeal to the Circuit Court of Appeals for the 


Ninth Cireuit from judgment of temporary in- 


junction entered in said action on February 15, 
1954, in the District Court of the United States, 
for the Southern District of California, Northern 
Division. 

Now Therefore, in consideration of the premises 
and of such appeal the undersigned, National Auto- 
mobile and Casualty Insurance Company a cor- 
poration organized and existing under and by vir- 
mue of the laws of the State of California, as 
Surety, does hereby undertake and promise on the 
part of the Appellants that said Appellants will 
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pay all costs if the appeal is dismissed or the judg- 
ment affirmed, or such costs as the Appellate Court 
may award if the judgment is modified, not exceed- 
ing Two Hundred Fifty and No/100 ($250.00) 
Dollars, to which amount it acknowledges itself 
bound. 


In Witness Whereof, the said National Automo- 
bile and Casualty Insurance Company has caused 
this obligation to be signed by its duly authorized 
Attorney-in-Fact at Los Angeles, California, and 
its corporate seal to be hereto affixed, this 18th day 
of March, 1954. 


[Seal | National Automobile and Casualty 
Insurance Company, 
/s/ By William E. Fortney, Attorney-in-Fact 


The Premium charged for this Bond is $10.00 
for its term. 


Affidavit of Verification attached. 


Examined and recommended for approval as per 
Rule 8. Signed Pancho Barnes, E. 8S. McKendry, in 
Propria Persona. 


I hereby approve the foregoing bond. Dated the 
18th day of March, 1954. 


/s/ Leon R. Yankwich, 
Judge [127] 


[Endorsed]: Filed March 18, 1954. 
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DESIGNATION OF THE RECORD 


Come now the appellants and pursuant to Rule 
7d (a) R. C. P., designate the following as the con- 
tents of the record on appeal. 


1. Complaint in Condemnation. 

2. Declaration of Taking. 

3. Decree on Declaration of Taking. 
4. Motion to Dismiss. 


5. Motion to Set Aside Declaration of Taking 
and to Vacate and Set Aside Ex Parte Judgment 
entered thereon. 


6. Supplemental Amendment to Motion to Dis- 


- miss. 


7. Supplemental Amendment to Motion to Set 


_ Aside Declaration of Taking and to Vacate and 
Set Aside Ex Parte Judgment. 


, 


8. Notice of Motion for an Order of Immediate 
Possession. 

9. Defendant’s Memorandum in Opposition to 
Plaintiff’s Application for Order of Immediate 


Possession. 


10. Order to Show Cause Why Temporary Re- 
straining Order Should Not Issue. 


11. Reporter’s Transcript of Proceedings, Feb- 
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ruary 5, 1954 pages 1 through 79, Honorable Leon 
R. Yankwich, Judge Presiding. [128] 


12. Temporary Injunction. 


13. Defendant’s proffered Order Denying Ap- 
plication for Temporary Injunction. 


14. Notice of Appeal to Court of Appeals for 
the Ninth Cireuit under Rule 73 (b) and Title 28 
U. 8. C. A. (Revised) Section 1292. 


15. Undertaking for Costs on Appeal. 
16. This Designation. 


/s/ PANCHO BARNES, 
/s/ E. 8S. McKENDRY, 
Appellants in Propria Persona. 


Acknowledgment of Service attached. [129] 
[Endorsed]: Filed April 22, 1954. 


[Title of District Court and Cause. ] 


MOTION FOR EXTENSION OF TIME TO 
FILE RECORD AND DOCKET APPEAL 
(Rule 72 (2) B.C P.) 


Whereas it appears that the time within which 
to file record and docket appeal in the above matter 
will expire on April 26, 1954 that there is insuffi- 


cient time and a great distance between the offices 


of respective counsel preventing physical presenta- 
tion within the jurisdictional time limits; 
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Now, Therefore, Defendants respectfully move 
that the time within which to file record and docket 
appeal be extended up to and including May 26, 

1954. 


Respectfully submitted, 


/s/ PANCHO BARNES, 
/s/ KH. S. McK ENDRY, 
Appellants in Propria Persona. 
It is so Ordered. 
/s/ LEON R. YANKWICH, 
Judge. [133] 


[Endorsed]: Filed April 22, 1954. 


[Title of District Court and Cause. | 


CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
) District Court for the Southern District of Cal- 
fornia, do hereby certify that the foregoing pages 
‘numbered from 1 to 134, inclusive, contain the 
original Complaint in Condemnation; Declaration 
of Taking; Decree on Declaration of Taking; Sepa- 
‘rate Petitions of E. S. MeKendry et al for Par- 
‘tial Distribution of Compensation Pursuant to 
Section 258a, Title 40, U.S.C. filed March 11, 1953 
and March 13, 1953 and separate Orders for same; 
Receipt and Partial Satisfaction of KE. S. McKen- 
dry, as Trustee; Receipt and Full Satisfaction of 


| 
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Farmers and Merchants Bank of Long Beach; 

Separate Receipts of Bureau of Internal Revenue 

and State of California, Department of Employ- 

ment; Notice of Motion for an Order of Immediate 

Possession; Notice of and Motion to Set Aside Dee- 

laration of Taking and to Vacate and Set Aside 

Ex Parte Judgment and Supplemental Amend- 

ment Thereto; Motion for Temporary Restraining 

Order; Order to Show Cause Why Temporary Re- 

straining Order Should Not Issue; Defendants’ 

Memorandum in Opposition to Plaintiff’s Appli- 

cation for Order of Immediate Possession; Notice 

of and Motion to Dismiss; Proposed Form of 

Order Denying Temporary Injunction; Temporary 

Injunction; Memorandum of Opinion and Orders; | 
Supplemental Amendment to Motion to Dismiss; , 
Notice of Appeal; Undertaking for Costs on Ap- 

peal; Designation of Record on Appeal; Counter-_ 
designation of Record on Appeal; Motion for and | 
Order Extending Time to Docket Appeal and Order | 
Extending Time to File Counterdesignation of | 
Record on Appeal and to Docket Appeal which, 
together with copy of Reporter’s Transcript of | 
Proceedings on February 5, 1954, in two volumes, 

transmitted herewith, constitute the transcript of 
record on appeal to the United States Court of Ap- 
peals for the Ninth Circuit. 


I further certify that my fees for preparing and 
certifying the foregoing record amount to $2.00) 
which sum has been paid to me by appellant. 
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Witness my hand and the seal of said District 
Court this 3rd day of June, A.D. 1954. 


[Seal] EDMUND L. SMITH, 
Clerk. 
/s/ By THEODORE HOCKE, 
Chief Deputy. 


In the United States District Court, Southern Dis- 
trict of California, Northern Division 
No. 1253-ND—Civil 
UNITED STATES OF AMERICA, Plaintiff, 
VS. 


360 ACRES OF LAND IN THE COUNTY OF 
/ KERN, State of California, E. S. McCKENDRY, 
_ FLORENCE LOWE BARNES, etc., et al. 

j Defendants. 
: 


TRANSCRIPT OF PROCEEDINGS 
Fresno, California, February 5, 1954 
| Honorable Leon R. Yankwich, Judge presiding. 


| Appearances: For the Plaintiff: Laughlin E. 
Waters, Kisq., United States Attorney, by August 
“Weymann, Esq., Special Assistant, Lands Division. 
For the Defendants: Mrs. Pancho Barnes and FE. S. 
McKendry, each appearing in propria persona. [1*] 
| Mrs. Barnes: Your Honor, I haven’t quite fin- 
: 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
- 
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ished reading this. I did not hear about this until 
last night. I would like a chance to complete read- 
ing it. I believe I know what is necessary, and I 
believe Mr. Weymann has some witnesses here 
with him. 

Mr. Weymann: I will not need any witnesses, 
your Honor. 

The Court: Just a moment. Let’s understand 
what the problem is. The problem here is very 
simple, and if you desire time to complete reading 
the papers, I will give the time. I am ealling the 
session because we have been waiting here since ten 
o’clock for the purpose of this hearing. 

Under the law—and I am making these state- 
ments because you are appearing for yourself, oth- 
erwise I would not make the statements because 
you are supposed to know—under the law the Court 
has the power when application is made to issue 
a temporary restraining order without a hearing, 
upon a showing being made. An application was > 
made to the Court to issue a restraining order to - 
prevent you from engaging in construction on this | 
ranch, the title to which has already passed to 
the Government of the United States by virtue of 
the declaration of taking and the only question 18 ~ 
the determination of the amount you are to receive 
in compensation. 

Because of the nature of the proceeding, and 
because [2] the courts at times do not desire to 
issue even temporary orders binding people to do 
or not to do certain things except after a hearing, 
T issued an order to show eause returnable this 
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morning, to be heard by Judge Beaumont or by me. 
I happen to be here as Chief Judge of the Dis- 
erict. 

The object of the hearing is merely to determine 


whether the Court shall issue an injunction, main- 


| 
| 


| 
| 


taining the condition in which the situation 1s now, 
and preventing the construction of any buildings 
that later on might have to be taken into consid- 
eration when the question of value is determined. 
That is the only question that is before the Court. 

The affidavits on which Mr. Weymann based the 
motion are on file and are attached, and he has 
the option of presenting them, and if he desires 
additional testimony he may do so, but that is not 
necessary. And then you can present such facts 
or argument as you desire. 

So we can start the proceeding and then if you 
desire additional time, this being the noon hour, we 
can continue the matter until a later hour in the 
day at which time the presentation will be com- 
pleted. We have lost time because of unavoidable 
conditions, and the Court appreciates the fact that 
you have kept us informed of your whereabouts, 
and we have been sitting here waiting. 

Now we can do one of two things: I can have Mr. 
Weymann amplify what I have said as to the na- 
ture of the proceeding, [3] make his offer of proof, 
and then we can continue the matter to a later 
hour, at which time additional facts may be pre- 
sented and the rest of the day taken, if necessary, 


to dispose of the matter. 


Mrs. Barnes: Your Honor, I say no affidavits 
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should be offered into evidence, because it does not 
give me the right of any cross examination. 

The Court: It is permissible in this type of 
proceeding; affidavits may be offered. This is not 
a trial. This is merely a question of determining 
whether a condition exists. 

Mrs. Barnes: I think that is a vital thing to 
determine, because I think the Air Force and Mr. 
Weymann and the United States Government have 
been using the course as a means of harassing us. 

The Court: J am not interested in any such 
matter. [ am familiar with the record; I know that 
there is pending before Judge Beaumont the mo- 
tion for immediate possession, and that certain tes- 
timony has been taken. In fact, I looked through 
the transcript, and there are some depositions that 
have been returned. Judge Beaumont will deter- 
mine that matter at the proper time, and I am not 
soing to presume to pass upon any matter that is 
before him. 

This morning the only matter that 1s before the 
Court is whether, pending the trial of this lawsuit 
and the [4] determination of the suit, the status 
quo should be maintained. 

The matter of proof is up to the Court, and it 
is permissible in a hearing on these matters to allow 
affidavits to be received, and if it is desired to am- 
plify them, then that can be argued later on. 

One thing you must bear in mind, and I wrote 
an opinion last year to that effect in another ease, 
there is only one issue in a condemnation swt which 
the person whose property is being taken has a 


, 
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right to have determined, and that is the amount 
of compensation he or she is to receive. The ques- 
tion whether the property is necessary or whether 
other property is available is not a question to be 
considered. 

Mrs. Barnes: I believe there has been a ruling 
on that, your Honor, to the higher court, in cases 
of bad faith there is a question. 

The Court: That, however, is not a matter be- 
fore the Court at the present. It is not a matter 
before me. Judge Beaumont has to decide that 
question. 

I wrote an opinion because a couple of attorneys 
were questioning the right of the government to 
take property, which related to certain canals, it 
was needed for certain canals. I wrote an opinion 
in which [ held whether the property is needed or 
not is not a question that can be disputed by the 
courts. 

This is merely preliminary, but one thing is this, 
the [5| Court in any case of that kind has a right 
to entertain a motion such as this, the object of 
which is merely to maintain the status quo while 
the other matters are being determined, and that 
is the object of this motion. 

Mrs. Barnes: Your Honor, I have not had a 
chance to read the papers, but in what I have read 
there are several misstatements, and I would like 
to cross examine the ones making the affidavits be- 
eause they are not true. 

The Court: No testimony has been received as 
yet. We will get to that at the proper time. 
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Mr. Weymann: The application is based upon 
the record before the Court, and upon the affidavits 
supporting the motion for a permanent restraining 
order. 

The Court: All right. Let us identify the aff- 
davits. Now, you have the affidavit of Lieutenant 
Colonel Marcus B. Sacks. 

Mr. Weymann: Correct. 

The Court: And you have the affidavit of Colonel 
Marion J. Akers. 

Mr. Weymann: Correct. 

The Court: And the affidavit of Lynn J. Butt- 
cane. 

Mr. Weymann: That is correct. 

The Court: And the affidavits of Irwin H. 
Smith, and Henry J. Yagel, and then your own 
affidavit. 

Mr. WWeymann: That is correct, your Honor. [6] 

The Court: Of course, that was made for the 
temporary restraining order, your own affidavit. 

All right, these affidavits which are attached to 
the petition will be received as part of the showing 
of the Government upon the hearing of this motion 
for temporary injunction as prayed for. 

Mrs. Barnes: Do you mean when you receive 
them you believe them to be the truth? There is 


no question to determine whether or not those affi- - 


davits are truthful or not? 


The Court: Just a moment. These affidavits are 
sworn to. When they are received they are pre 


sumed to be the truth. They may be contradicted 
by you by any counter-affidavits you may desire to 
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file, or by any testimony you may desire to present. 
All right. 

Mr. Weymann: ‘That is the basis for presenting 
them. 

The Court: There is only one question—— 

Mrs. Barnes: Your Honor, pardon me. Colonel 
Akers and Colonel Sacks, who made affidavits, are 
in court. I see no reason why we could not eall them 
as witnesses. 

The Court: I will decide later on, if you desire 
to ask them questions I may decide later whether 
Mm allow it. This is not a trial. This is merely a 
motion and a number of things that are allowed in 
a trial are not allowed here. I am merely trying 
to get this started, and you may call them if they 
are available, call them as adverse witnesses [7] 
and examine them. 


IT am familiar with this record. We are very 
‘charitable and tolerant as to persons who appear 
in their own behalf, but J am not going to give you 
advice as to the law. You are presuming to defend 
yourself in court as an attorney and the fact you 
‘are not an attorney does not carry any prejudice, 
but I am not answering questions or giving instruc- 
tions. As a Judge I do not instruct people as to 
What their rights are, because when a person chooses 
to be her own attorney she is presumed to know 
‘what the proceeding is. 

Mrs. Barnes: O.K. Will Mr. Weymann stipulate 
at this time that these witnesses will appear then 
‘as adverse witnesses ? 
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The Court: You have a right to call them. Let’s 
go on. What additional evidence will you have? 


Mr. Weymann: None whatever, your Honor. 


The Court: Now I am going to continue this 
until 1:30. We have to double up because we only 
have one clerk; and my reporter was grounded, 
her airplane landed in Merced, so I am taking 
Judge Beaumont’s reporter, and I am working 
everybody in between hours in the hope my reporter 
will get here. If not, why, the clerk can start us, and 
he can function in both courts. So we will continue 
the matter until 1:30. 


That will give you an opportunity to examine 
further these papers and the order to show cause, 
and at that time [8] I will hear you. You can be, 
sworn as a witness to contradict them, or have any- 
one else sworn, and if you desire to examine the 
persons who are here, you may do so under Sec-_ 
tion 43-b, you may examine them as to any matters | 
contained in the affidavits. 7 


There is only one matter that we will go into, 
and I want to warn you, we will go absolutely into — 
nothing else. Whether vour workmen are about to 
construct, or are engaged in construction work, thal 
is the only issue before me at this time. I am not 
interested in any question you raise of good faith 
because that is not before me. It is a simple matter. 
If you say you are not, then an injunction cannot 
hurt you. All this injunction asks is that no con- 
struction work be done upon this property which 
the Government has condemned pending the deter- 


i 


vs. United States of America 103 


mination of the lawsuit and the fixing of the amount 
you are to receive as compensation. 
This is a very simple matter before me and I do 
not desire to have it complicated by other matters. 
Mrs. Barnes: ‘he things in the affidavits are be- 
fore you, the wording in there. 


The Court: The wording is 

Mrs. Barnes: What it says, the contention of 
their affidavits. 

The Court: The contention, and the ground upon 
which it is asked, the injunction is asked, is merely 
that you are [9] constructing 


Mrs. Barnes: Your Honor, 


The Court: Just a moment. It is stated in this 
motion that you are still in possession of the prop- 
erty and that you are completing the erection of 
eertain buildings and improvements. Now, the pos- 
session of the property, there is no question you are 
in possession because the Government has sought 
an order of possession. They did not take posses- 
fon and that is still pending before Judge Beau- 
mont. So the only question is whether you are 
‘doing any improvement which would afterwards 
laffect the condition of the property. That is all that 
4s before the Court, and the injunction is asked to 
maintain it in the condition as it is until Judge 
‘Beaumont and the jury ultimately decide what com- 
pensation shall be received. 

That is the question to be decided later on, and 
the only question before the Court is the very lm- 
ited question whether you are at the present time 
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engaged in making changes in the property that 
should not be allowed to be made, and that is all. 

Mrs. Barnes: J am not making this difficult; the 
Government 1s making this difficult. 

The Court: Just one moment. I have tried these 
lawsuits for 26 years; I have tried lawsuits of this 
character. I know how people feel about property. 
I got through trying one [10] two weeks ago. 
People have feelings about property. The Govern- 
ment of the United States, the State, county, city, 
the utility districts, all have the right to exercise 
eminent domain, and the only thing to be deter- 
mined is the right of compensation. The fact you 
do not want the property taken does not make any 
difference. 

I am merely trying to point out to you this is a 
very narrow hearing, on one issue only, and that 
is whether work is going on which should be 
stopped. If it is not going on, if they are mistaken j 
as to what is going on, then you present it, and ~ 
at the conclusion of the matter I will decide the — 
matter and make findings. But whatever is decided | 
has nothing to do with the suit before the court. — 

I have not opened the depositions, but the tran- 
scripts of the oral hearing are in the clerk’s offiee, | 
and I familiarized myself with them since coming 
here. 

The other matters, of course, were presented to 
me in Los Angeles, as the Chief Judge of the Court, 
and I did not issue an injunction, as I have a right 
to do, a temporary restraining order for ten days. | 
T am here; I am here because Judge Beaumont is 


vs. United States of America 105 


engaged. There are ten judges, and we can sit here, 
just as we sit in San Diego and in Los Angeles. 
In fact, I am coming up here on the 23rd to try 
some cases, and I will try a case here and Judge 
Beaumont will try another case in another court. 


fT am explaining this so you will understand this 
is one of the things that come up regularly. 


We will continue this until 1:30, at which time 
I will hear you further. 
(Whereupon, at 12:30 o’clock p.m., Febru- 
ary 5, 1954, a recess was taken until 1:30 p.m. 
of the same day.) [12] 


[Endorsed[: Filed February 13, 1954. 


Friday, February 5, 1954, 1:30 p.m. 


The Court: We will proceed with the further 
hearing in the Matter of United States against 
Barnes on the motion for the execution of a temp- 
orary injunction pending suit. 


Mr. Weymann: The plaintiff has nothing fur- 
ther to offer, your Honor. 
The Court: All right, Mrs. Barnes. 


Mrs. Barnes: I would like to eall Col. Sachs as 
an adverse witness. 


The Court: All right. Col. Sachs, will you come 
forward and be sworn? 
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MARCUS B. SACHS 
called as a witness by the defendants, under the 
provisions of Section 43(b) of the Federal Rules of 
Civil Procedure, having been first duly sworn, testi- 
fied as follows: 


Direct Examination 

The Clerk: Will you state your full name, 
please? 

The Witness: Mareus B. Sachs, Lieutenant 
Colonel. 

Mrs. Barnes: Your Honor, I would like to refer 
to Col. Sachs’ affidavit, which is in your file there. 

The Court: All right. 

Mrs. Barnes: If you would lke to find it and 
follow me [14] with it. 

The Court: That is all right. You go ahead. 

Q. (By Mrs. Barnes): Col. Sachs, in your affi- 
davit you refer to an Air Force photograph—they 
say it is an Air Force photograph—in which a cer- 
tain building is shown marked “B”. Do you recol- 
lect that? A. Yes. 

The Court: Colonel, here is the original. 

The Witness: Thank you. 

Q. (By Mrs. Barnes): If you will observe lines 
27 and 28 of your affidavit there. A. Ye 

Q. Will you read that? 

A. “That the building identified and shown on . 
said photograph marked ‘B’ did not exist at the » 
time of said fire, nor at the time of the filing of the ' 
plaintiff’s declaration of taking in this action. That | 
as appears from the affidavit,” et cetera. 
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The Court: She merely meant for you to read 
it to yourself, because she wants to base a question 
on it. 

Mrs. Barnes: I would just as soon have it in the 
record. 

The Witness: J have read the portion. 

@. (By Mrs. Barnes): Now, you also said 
earlier in that affidavit that you were familiar with 
the property. Is that [15] correct? 

A. Yes. 

Q. Yet you state that this building did not exist 
until after the fire, the time of the fire; is that 
correct ? A. Yes. 

@. In other words, you weren’t very observant, 
were you, Colonel? A. I was. 

Q. You were observant? A. IL was. 

Q. I would like to show you three photographs 
here that are exhibits in the case, in the motion 
to dismiss and the motion to set aside declaration 
of taking and in the motion of the Government for 
the order for immediate possession. These are offi- 

cial exhibits in that case. 
Mr. Weymann: May I see them, please? 
_ Mrs. Barnes: You have seen them, Mr. Wey- 
mann. 
Mr. Weymann: I want to see them again, please. 
(The photographs were exhibited to counsel.) 
_ Mrs. Barnes: We are referring to the structures. 
Would his Honor hike to see those? 
The Court: That is all right. I can see them. 
Show them to the witness. 


! 
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Q. (By Mrs. Barnes): Now, in Exhibit B here, 
you show this building. Incidentally, this picture 
is very [16] unfamiliar looking to me. Do you have 
anyone here to authenticate this picture? 

A. No. 

Mrs. Barnes: I don’t know, your Honor, if this 
will be permissible in the record. There is no one 
here to authenticate this picture. 

The Court: The affidavit is sufficient identifica- 
tion, and if you want to ask anything further, you 
can ask the witness if this 1s a correct representa- 
tion of what he saw, as stated in the affidavit. 

The Witness: I may state I did not personally 
visit this place. I had been out there before, and 
IT am testifying from having been there before, and 
from this photograph, and from what people told 
me who were out there. 

Q. (By Mrs. Barnes): In other words, you are 
not familiar with the property ? 

A. Iam familiar with the property. I have been 
there. You showed me around. 

Q. Is this an official Air Force photograph? 

A. Yes, it is. 

Q. Who took this photograph? 

A. I don’t know what pilot by name, but one 
of our pilots took the aerial photograph of this 
building on the 29th of January, 1954. 

Q. Now, I show you here a picture that is offi- 
cially [17] in the record. There is a building, and 
do you see this woman standing here, and this por-- 
trays the paved floor, the roof and superstructure 
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in here. Could you identify that as being that 
building ? A. Of course it is not. 

@. What do you mean, it isn’t? 

A. Just what I said, it is not. All I see there 
are posts. I do not even see a roof. There is no 
roof there. 

@. Well, there are all the uprights for the roof ? 

A. There are some posts there. There is no roof. 

Q. Do you know what the material is that covers 
this particular building? 

A. J have been told. 

The Court: Go ahead and state, so long as she 
‘has asked you the question. 
meahe Witness: I have been told it is plastic. 

_ Mrs. Barnes: I object to that myself. He evi- 
‘dently has not seen this. 

The Court: You don’t know, of your own knowl- 
‘edge, the material from which it was made? 

The Witness: No, sir. 

_ The Court: But you state that the picture which 
is attached to your affidavit shows structures which 
are not on the photograph shown to you by Mrs. 
Barnes? 

The Witness: That is nght, sir. [18] 

/ Mrs. Barnes: That is all, Col. Sachs. Your wit- 
mess, Mr. Weymann. 

Do you wish to ask him anything? 
| Mr. Weymann: No questions. 

_ The Court: Call your next witness. Oh, just one 
minute before you go away. 

Now, what did you use as your picture? 
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Mrs. Barnes: There are other pictures, and they 
will show the same structures here. 

The Court: The main point is that we want to 
identify what you examined the witness concerning. 

Mrs. Barnes: These are from the case. 

The Court: But they are not in the record, so 
they have to be identified ? 

Mis. Barnes: Yes, they are in the record, your 
Honor. 

The Court: Where? 

Mrs. Barnes: Mr. Eiland, would you explain? 

The Clerk: Those are from the first hearing, not 
this hearing. 

The Court: The main point is this: Can you 
spare these? 

Mrs. Barnes: They are already of record. 

The Court: But, as I told you, this is a separate 
hearing, and you have to do one of two things: 
either put this in as an exhibit of yours in this 
hearing, or identify it from [19] the other by num- 
ber, or in some other manner, and do it by refer 
ence. It would be easier if you would let this be 
filed here. 

Mrs. Barnes: J haven’t got the power to take 
these, because they are already exhibits in the other 
case. 

The Court: Could you take them out? 

Mrs. Barnes: Mr. Eiland loaned them to me. 

The Court: They have no number on them. 

Mrs. Barnes: There is a big group of them, and 
they are all put mm within one number. 
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The Court: Do you remember it? 

The Clerk: No, I do not remember the number. 
I would have to refer to my former record. 

The Court: All right. Which of these pictures 
did you show him? 

Mrs. Barnes: I showed that one to him there 
Gndicating). I will explain it all to you, your 
Honor. 

The Court: No, I don’t want you to explain. I 
just want this identified. 

Mrs. Barnes: These three all show the struc- 
tures that this is looking out from. 

The Court: All right. Let’s mark these as Re- 
‘spondents’ or Defendants’ Exhibits A, B, and C 
on this motion, which are a part of whatever ex- 
Mibit number it is in the other case, if you can 
identify it. If not, you can supply it for your [20] 
minutes later, Mr. Eiland. 

! The Clerk: Yes, I will. 

' The Court: T am merely trving to get them in 
without impinging on the other record. Then they 
< Exhibits A, B, and C in this matter. 


(The documents referred to were marked 
Defendants’ Exhibits A, B, and C, for iden- 
tification.) 


The Witness: Is that all, sir? 
The Court: Yes. Step down. 


| (Witness excused.) 


_ Mrs. Barnes: Col. Akers. 
: 


] 
: 
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MARION J. AKERS 
called as a witness by the defendants, under the 
provisions of Section 48(b) of the Federal Rules 
of Civil Procedure, having been first duly sworn, 
testified as follows: 


Direct Examination 

The Clerk: Will you state your full name, 
please ? 

The Witness: Marion J. Akers, A-k-e-r-s. 

The Court: Mrs. Barnes, will you please observe 
the same rules that lawyers observe. We do not 
allow lawyers to come near a witness unless it is to 
show him a document. You will have to stay right 
there, because that is the rule, and when you want 
to show him a document, you can come up here. 

All right, go ahead. 

Mrs. Barnes: Thank you, your Honor. 

Q. (By Mrs. Barnes): Col. Akers, there have 
been a great many references in these affidavits to 
the construction of a new runway. Do you recall 
those? A. No, I do not. 

Mr. Weymann : Just a moment. I object to that’ 
as immaterial. 

The Court: There is nothing about that in this” 
affidavit. You are evidently referring to mattefs | 
relating to the other motion, the motion for imme-! 
diate possession. This does not set that forth, as 
far as I remember. 

Mrs. Barnes: Well, Mr. Weymann made an 
affidavit there, your Honor, I believe. 
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The Court: You cannot cross examine this wit- 

ness as to that. 

Mrs. Barnes: O. K. I would like, however, to 
ask Col. Akers: 

Q. As Chief of Staff of the Air Base are you 
able to identify that photograph that was taken ? 

The Court: Show it to him. Here you are, 
Colonel. 
| (The photograph was handed to the wit- 

ness. ) 

Q@. (By Mrs. Barnes): This is the one night 
on top. 

A. This is the photograph that you refer to? 

The Court: The one that has the “B”, the letter 
“B” in ink marked on the structure. 

The Witness: I have the photograph here, yes. 

The Court: The question is whether you ean 
identify the structure that appears on that. 

Q. (By Mrs. Barnes): The question was: Could 
he identify the photograph? 

The Court: Oh, the photograph? 

Mrs. Barnes: I want to authenticate the photo- 
graph, if possible. 

The Court: Yes. 
' The Witness: I am not sure that I understand 
the question, your Honor. Identify the photograph ? 

The Court: Well, does that represent something 
that you yourself have seen? 

The Witness: Yes, it does represent something 
ithat I have seen. 
Mrs. Barnes: Your Honor, that wasn’t the ques- 


. 
: 
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tion. I want to try to identify the photograph. In 
other words, I want him to tell me who made it, 
when it was made, and what photograph that is. 

The Court: That is not material. It is 1mmate- 
rial to the issues. Any person, given a photograph, 
whether it is of a person or a place, may testify as 
to whether that represents what was on the place. 

Q@. (By Mrs. Barnes): Col. Akers, is that an 
Air Force photograph? 

A. I assume that it is. I have seen it before. 

@. You have seen it? K. Vee 

Q. Do you know who took it? 

A. No, I do not know the photographer’s name. 

Mr. Weymann: Immaterial, your Honor. 

Q. (By Mrs. Barnes): Was it taken under 
your orders? 

A. It was not taken under my direct orders, no. 

@. When you say ‘“‘direct orders,’? you mean 
you didn’t tell the man that took it to take it, but 
did you tell the man that told the man on in the 
chain of command? Did you order that photograph 
taken ? A. No, I did not. 

Q. Do you know who did? 

A. No, I don’t know who ordered it taken. 

Mr. Weymann: This is entirely immaterial, if 
the court please. 

The Court: I will allow the question, if the 
witness who is present can identify it. As I said _ 
before, it does not matter who took the photograph. | 
A person may use a photograph that is taken by 
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another, and state that it, in his opinion, repre- 
sents what was on that place. 

Q. (By Mrs. Barnes): Have you seen this 
structure as [24] noted recently yourself? 

A. You are referring to the portion marked 
“B’? 

Q. Yes. A. I saw that, yes. 

Q. When? 

A. On last Friday, the 29th of January, 1954 I 
believe was the date. 

Q. I believe you described that building in your 
affidavit. What was the material of the roof on that 
building? 

A. ‘To me it appeared to be this plastic covered 
screen material. Just what the trade name for it 
is, I don’t know. 

@. I think you said in your affidavit there were 
other structures there. What other structures? 

A. There were studdings, 2 by 6 studdings on 
the side. There were the 2 by 4—2 by 6 rafters 
forming a portion of the pitched roof. 

Q. Did you measure those? 

A. And other portions of plywood. 

Q. Did you measure the portions of the ply- 
wood structure? 

No, J did not measure them. 

Was that new structure or old structure? 
The studding on the roof for the rafters? 
Yes, the beams. 

A. Well, what portion? What roof do you refer 
to? [25] 


-—— 2 - 
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Q. Well, the part that holds up the roof, there 
are uprights, and then there is a roof. Was that 
old, or was that new? 

A. Well, there was the rafters. 

@. Were some old and some new? 

A. Some appeared to be old. Some appeared to 
be new. 

@. Did you notice the size of what appeared to 
be new? In other words, what I am trying to get 
at is, was that a large structure, or was there suf- 
ficient wood to hold up plastic lath? 

A. JI assume you are referring now to the roof 
structure, the rafters? 

@. Well, I am referring to the plastic glass on 
the roof, and what holds it up. You have mentioned 
something about 2 by 6’s. A. Studdings. 

@. Studdings. And I asked you if you measured 
them. 

A. That I believe is a statement, not a question. | 

@. i said, did you measure them. 

A. No, I did not measure them. 

@. In other words, you are just making an esti- 
mate; 1s that right? 

A. I have been around lumber long enough so | 
I recognize a 2 by 6 when I see it. 

Q. Col. Akers, were you present [26 | 

The Court: Just a moment. Let me ask you | 
this: You say it looks like plastic glass. Is it what - 
they call cellosereen, screen that is merely covered, . 
or is it plastic glass, that is, that has more width? 
Or did it look like ordinary window glass? 
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The Witness: Your Honor, my statement was 
—I said it appeared to be plastic covered screen. 
- The Court: Cello-secreen ? 

The Witness: I don’t know. 

The Court: I know what that is, because I have 
worked with it. 

he Witness: It may be. I don’t know. 

The Court: In other words, it was an ordinary 
screen over which there was plastic 

The Witness: Translucent material. 

The Court: or over which translucent mate- 
rial is put on, and it keeps the rain out, but doesn’t 
keep out the air? 

The Witness: That is right. 

The Court: All right. Then we are both talking 
about the same thing. 

Q. (By Mrs. Barnes): Did you notice the floor 
in that building? A. Yes. 

Q. Did that appear to be a new floor? 

A. No, it appeared to me to be concrete slab that 
had [27] perhaps been there for some time. How 
long, I wouldn’t estimate, but it didn’t appear to 
be new. 

@. The wall of that building,—for instance, the 
wall on the west side, did that appear to be a new 
structure ? 

A. The portion of the building that you refer 
‘to on the west side, the west wall, appeared to me 
that you were making use of some sort of it. That 
had been there for some time as that side of the 
building. 
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@. And the south end of the building? 

A. ‘The south end of the structure was, as I 
recall, the portion of your other facility there,— 
the house, the diningroom, the bar, and kitchen, 
and so on. That was tied into the structure there. 

Q. In other words, from the way you describe 
it now it appears to you like structures there that 
would be an expensive thing for the Air Force to 
have that demolished, if necessary? Is that true 
or not,—referring to the new part? 

A. We come to a question of the definition of 
‘‘expensive.”’ 

The Court: I don’t think that is the question.) 
The question is the addition of any structures that 
would have to be considered by an appraiser i) 
determining valuation, and if it has any value at 
all, that would be a material matter to consider 
on a motion like this. It does not make any dif- 
ference whether they can break it down. [28] 

Mrs. Barnes: I am not sure, your Honor, that J 
understand the situation. 

The Court: That is the trouble. : 

Mrs. Barnes: Wait just a minute. I am not sure 
that you understand the situation. I think I do. | 


The Court: Don’t worry about me. I probably 
understand it too well. 

Mrs. Barnes: There was a condemnation case 
filed on January 27th. 

The Court: That is right. 

Mrs. Barnes: And there was a declaration of 
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taking I believe signed by your Honor two days 
later. | 
m The Court: That is right. 

_ Mrs. Barnes: Or, no, it was filed simultaneously 
on the 27th. Then your Honor I believe signed an 
ex parte judgment on the condemnation suit. 

| Now, there has been a motion to dismiss, a motion 
to set aside the declaration of taking and vacate 
that ex parte judgment, and there is a motion for 
the possession of the property. 

Now, as I understand it, should these motions 
be tied, that is, the motion to dismiss and the mo- 
tion to set aside the declaration of taking, be tied 
before the court in which that case is pending? The 
question of value does not enter into anything that 
[ might put there for temporary use, because [29] 
she value would be considered as of the time of 
sondemnation. 

Is that not so, your Honor? 

The Court: I am not answering questions, Ma- 
lam. I warned you in advance that I am not an- 
swering questions. 

Mrs. Barnes: All right. 

The Court: However, I want to tell you that 
10 judgment was entered. What I entered was the 
lecree which the law authorizes me to enter. It is 
1 decree on the condemnation of taking, the object 
eing to fix the time the property passes into the 
lands of the Government. By the declaration of 
aking it automatically passes on, but this decree 
ierely helps to fix the time, and that is the type of 
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decree which I have been entering ever since I 
have been on this court, and before that time I 
entered them when I was on the Superior Court in 
condemnations instituted by public bodies. So no 
ex parte judgment was entered, and that is the 
kind of a decree it is. 

Q. (By Mrs. Barnes): Col. Akers, I would 
like to show you these three pictures. They show, as 
you described it, I think, that there are the up- 
rights. Is that correct? | 

Will you name what is there? Maybe you ean) 
see them better. 

A. I don’t see it from here. This portion that 
you pointed to here earlier had—I would estimate 
them to be 10 by 10 timbers, the uprights, sup-- 
porting an upper framework. [30] 

Q. An upper framework. And how about the) 
walls there? | 
A. Well, this wall here to which I point, which 

you refer to as the west wall of the building 

Q. Yes. | 

A. was the one I made reference to, which | 
I said to me appeared to be a wall that had been” 
there for some time, and you were making use of — 
that. | 

Q. And the south wall? | 

A. The south wall,—from this photograph, I 
would say this apparently is the north end, the: 
northeast end of your building. 

Q. Here it shows again, a part of the same 
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structure. In other words, you do not believe that 
to be an entirely new structure? 
| A. The building marked “B”, Exhibit B in the 
photograph is, in my opinion, a new structure, which 
is making use of upright timbers and supported 
framework that had been there previously. 
Q. Including walls? 
_ <A. Including a wall, or two walls possibly, and 
a prior concrete slab. 
oe» Now, there is one other thing 1 would like 
to straighten out for the court’s benefit. How far 
does the present runway, the new runway under 
| construction—— 
_ Mr. Weymann: That is objected to as entirely 
immaterial, [31] and having no bearing on this 
“motion. 
The Court: The objection will be sustained. 
Mrs. Barnes: I want to make an offer of proof, 
your Honor. 
' The Court: Go ahead and make your offer of 
| proof. 
_ Mrs. Barnes: It is stated in these affidavits that 
|my buildings and structures are in the way of the 
extension of this runway, and the ordinary con- 
istruction of the runway, in several places. 
Your Honor, it was brought out very clearly in 
this same case that the Air Force hasn’t got any 
intentions whatsoever of constructing any runway. 
| The Court: I am not going to go into that on 
this matter. 
Furthermore, I call your attention to the fact 
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that the only judgment that exists in this case ig 
a judgment which was entered after you joined 
with others in a petition te partially pay you al- 
mest $200,000, or to pay to certain people some 
$200,000. 

Mrs. Barnes: Your Honor, I think you have 
nustaken those dates. 

The Court: Yes, the dates are March 10, 1953. 

Mrs. Barnes: You will find the judgment that 
yeu signed was in February. 

The Court: That was not the judgment. It was 
the judgment [52] on the deelaration of taking. 

Mrs. Barnes: Yes. the judgment itself was signed 
before we were notified. 

The Court: There is no judgment. There is na 
judgement at all. That is not a judgment. That 
an order which the court is allowed to make, and 
no notice is previded to anybody, beeause the law 
so states. There is no ex parte judgment. I do n 
want the record to show that any judge of al 
would enter a judgment without a hearing. T am 
even giving you a hearing on this, to which you 
are not entitled. T could have issued an injunction 
for 10 days, without any hearing, and T didn’t da 
it, so T know what I have done. The decree on the 
declaration of taking is not a judement. Tt merely 
‘onfirms the faet that the property has been taken 
by the Government, and the law savs that the mo- 
ment the declaration of taking is filed the title te 
the property passes to the plaintiff, and the deeree 
of the court is merely made for the purpose oj 
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fixing the time. That is for the reason that many 
a time the time is hard to fix. For instance, in 1942 
some people in Fresno, who had a ranch opposite 
the college went away over the week-end. They had 
some ten to twenty acres, and when they came back 
they found guards placed there by the Army. In 
the meantime the Government had filed a condemn- 
ation case and had taken over the property, and 
had placed the guards there, and the place was [33 

being used to locate the Japanese who were being 
interned at that time. 

Now, they did not ask for any order of court 
because the declaration of taking automatically 
transfers it. Yet when we tried the case, because 
there was no order of court, we were not sure as 
to what date possession was actually transferred. 
So we had to have an agreement on a date on which 
the soldiers took possession. 

Now, to avoid situations like that it is customary 
at the present time for the Government to come 
into court the moment the declaration of taking is 
filed, and to ask for a decree on the declaration of 
taking, which merely confirms that the Govern- 
ment has taken the property by the declaration of 
taking. While the wording is, “Tt is ordered, ad- 
judged, and decreed,” it merely confirms what by 
statute the filing of the complaint has already ac- 
complished. 

All right, vou may go ahead. 

Mrs. Barnes: J think that is all, Col. Akers. 

Mr. Weymann: No questions. 
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The Court: All right. Step down, please. 
(Witness excused.) [34] 

Mrs. Barnes: Col. Yagel. 

The Court: I will swear you. The clerk had to 
go. And then if you will state your name for the 
record. 

HENRY W. YAGEL 
called as a witness by the defendants, under the 
provisions of Section 43(b) of the Federal Rules 
of Civil Procedure, having been first duly sworn, 
testified as follows: 


Direct Examination 

The Witness: Henry W. Yagel, Lieutenant Col- 
onel, U. S. Air Force. 

Q. (By Mrs. Barnes): Col. Yagel, you made an 
affidavit to the effect that the building was not in | 
existence during and immediately after the fire » 
which oecurred on November the 14th at the ranch? | 

im That*ls ite. . 

The Court: Here is your affidavit. It is a very ~ 
brief affidavit. | 

(The document was handed to the witness.) 

Q. (By Mrs. Barnes): Are you familiar with 
the premises ? A. I was from that date. 

Q. From what date? 

A. The date of the fire, the 14th of November, ° 
1.958. 

Q. When were you at the premises and looked 
at this [35] building? 

A. As the fire marshal of the Air Foree Base, 
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I responded to the fire call on the 14th of Novem- 
ber, and as of that date I stated that the structure 
was not there. 

@. When you state that a structure is not there, 
you mean there was nothing there? 

A. The structure that I referred to is the one 
in question now. That did not appear on the date 
of the fire. 

Q. It wasn’t there? 

A. No. Some of the—go ahead. Ask your ques- 
tion. 

The Court: You go ahead and finish your answer. 

The Witness: What I was going to state is that 
the existing structure in question is making use of 
some of the buildings that were there, possibly. 

Q. (By Mrs. Barnes): How much of the build- 
ings that were there, possibly ? 

A. That I wouldn’t want to answer, because IL 
feel that the structure was not completed to a 
point that I have any idea as to what you intended 
to do, or what anybody else may have had an in- 
tention of doing. 

The exterior walls that were there at the time 
of the fire may be used as a part of the new build- 
ine that T have seen recently. 

Q. When you say “building,” what now consti- 
tutes the building versus what constituted the build- 
ing at the time of [36] the fire? 

- A. I don’t know whether I get your question 
just clear enough. 
Q. Well, what was there at the time of the fire? 


7? 
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You have stated that there was no building exist- 
ing there. Now, what was there at the time of the 
fire? 

A. Well, you had a building that was appa- 
rently a dining-room, and led off into another 
building, and then there was the pool with a con- 
siderable paved area around the pool. That was in 


existence at the time of the fire. 


Q. 


Regarding the building in question, were 


there any walls or uprights or overhead rafters? 


A. 


There were no rafters or structures that) 


were there last week. 


Q. 


I want to show you these pictures that are 


an exhibit. Would you say that this was the area | 
in question (indicating) ? A. Yes. 


Q. 


These pictures were taken prior to the 27th © 


of November, sometime before then. This present | 
so-called building that you are referring to, would | 
this be the south wall (indicating) ? 


A. It could be. 

Q@. Would this be the back wall? . 

A. It could be. [87] 

Q. Would this be the uprights? 

A. Tt could be 

@. Were these the cross members? : 

A. Tt could be. : 

Q. Was that area paved? | 

A. That area was paved. There has been a con-' 
siderable modification, though, since then. 7 

Q. When you say a considerable modification, 


what do you mean? 
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A. There was an exterior wall put up, framed 
with 2 by 6 studdings. This roof has been framed 
with a hip roof, roof rafters. The roof has been 
eovered with the construction material of plastic- 
covered roofing material, such as you were using 
as a roofing material. 

@. In other words, there is a roof and certain 
filling in along the edges; is that correct? 

A. Yes. At the time of the fire I would say it 
was possible to circulate about the pool. At this 
time it is impossible to cireulate about the pool. 
The new structure has stopped the cireulation that 
may normally have existed. 

Q. In what way would it stop it? 

A. The construction has been put up and ex- 
tended to the extent to which it is impossible to 
airculate about the pool, as you could previously. 

Q. What is stopping you from circulating? [38] 

A. This new structure that is going up, and 
this studding that is filling in on the side. 

Did you walk into this structure? 

Yes. When, may I ask? 

The other day when you were there? 

The other day, yes. 

You walked around it? 

No, I could not walk around it. 

You could not walk through it? 

I could not walk around it: because of the 
structed passage around the pool, you would 
nave fallen in the pool. 

Mrs. Barnes: All right. That is all. 


aS ee eee oS 
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Mr. Weymann: No questions. 
The Court: All right. Step down. 
(Witness excused.) 


Mrs. Barnes: Mr. Weymann, will you please 
take the stand? 


AUGUST WEYMANN 
ealled as a witness by the defendants, under the 
provisions of Section 43(b) of the Federal Rules 
of Civil Procedure, having been first duly sworn, 
testified as follows: 
The Clerk: Your name is? 
The Witness: August Weymann. [39] 


Direct Examination 

Q. (By Mrs. Barnes): Mr. Weymann, did you 
make an affidavit in this present hearing? 

A. I did. 

Q. Will you please refer to that affidavit as) 
soon as his Honor is through? 

The Court: Here it is. 

The Witness: Oh, I have it right here. 

Q. (By Mrs. Barnes): Will you refer to page 2’ 
of your affidavit, lines 10 and 11. I haven’t got a 
copy, but if you will please read them so my ques-+ 
tion is in the record. . 

A. 9, 10, and 1L. “That therewpon and there-- 
after, and pursuant to petition to this court mada) 
by E. 8S. MeKendry, Florence Lowe Barnes, also! 
known as Pancho Barnes, and Wiliam Emmett! 
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Barnes, as the ostensible former owner of said 


lands,” 
Q. Wait a minute. Is that page 2 of your affi- 
davit ? A. Dhat’s.right 


Q. Lines 10 and 11? 

A. That’s right. Lines 10 and 11 would not make 
sense unless you read the preceding portion. 

@. I beheve there is another affidavit, is there 
not? You are talking about 

A. My affidavit? 

@. You have another affidavit here, have you 
not? [40] A. No, I have not. 

Mrs. Barnes: I have got the lines wrong then. 

The Court: This is the only affidavit. There is a 
motion and a petition signed by Mr. Weymann, but 
not an affidavit. It is not an affidavit. This is merely 
the grounds for the motion. Is that what you 
refer to? 
_Mrs. Barnes: The grounds for the motion. Then 
possibly what I am interested in is if they are 
made on these grounds. That is very pertinent. 

Q. (By Mrs. Barnes): Will you please read 
from lines 7 down through 11? That will be far 


enough to put over the point I am trying to make. 
A. I have read them. 
%. Will you read it out loud, please, so that 
his Honor and the clerk may get it? 
A. Well, it is a part of the record. If the court 
wishes me to read it, I will. 
_ The Court: Go ahead and read it. 
— The Witness: ‘“That the continuation of said 
: 
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acts by said defendants will cause immediate and 
irreparable injury, loss, or damage to the United 
States of America, in that it will be put to addi- 
tional expense for the removal and demolition of 
said buildings and structures on said land, in order 
to construct the airplane runway for which said 
property was acquired.”’ [41] 

Q. (By Mrs. Barnes): Mr. Weymann, you know 
something of the plans of Edwards Air Force Base? 

A. Nothing except what I have heard in the 
testimony of the various hearings held in this mat- 
ter, and because of maps and records and the usual 
data which is furnished to the office of the Attor- 
ney-General by the acquiring agency. 

Q. Would you say that the ranch, my ranch and 
any structures on it would have anything whatso- 
ever to do with the construction of the present run- 
way? 

A. I have no opinion on the subject, because I 
do not feel competent, and it is not my business to 
determine that. 


court. 

A. I didn’t state it in the motion to the court. 
The motion was based on the representations of the 
acquiring agency. 

Q. Don’t you feel that the court might be mis- 
led by statements like that? & I do ney 


The Court: JI want to call your attention to the © 
fact that this is a motion for a temporary restrain- © 


ing order which I did not issue. 


Q. But you stated that in a motion here to the 
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Mrs. Barnes: There is also on lines 22 and 
23 


The Court: But in leu of that I issued merely 
an order to show cause. 

Mrs. Barnes: That is what we are doing. I want 
to refer [42] to lines 22 and 23. 

The Court: Let’s not argue with counsel. When 
it comes time for the arguments, he can make his 
areument, and you can make yours. 

Mrs. Barnes: He has made a statement, your 
Honor, that we knew something; in other words, it 
was our knowledge. This is something that is def- 
initely not a fact, and I don’t want your Honor to 
be misled by that. 

The Court: Don’t worry. I am not easily misled. 

Mis. Barnes: Very well. That is all, Mr. Wey- 
mann. 

The Court: Step down. 

The Witness: Thank you. 

(Witness excused.) 
Mrs. Barnes: Mr. McKendry. 


EUGENE 8S. McKENDRY 
ealled as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 
Direct Examination 

The Clerk: W4ull you state your name, please? 

The Witness: Eugene 8. McKendry. 

The Court: Now, unless you are going to show 
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this witness photographs or documents, I am going 
to again insist that you be seated. Otherwise, you 
cover the reporter and [44] it makes it very difficult 
to hear. 

Mrs. Barnes: J am sorry, your Honor. 

The Court: If you were on the witness stand, 
you would probably object to it. I know many 
women who are witnesses do, and so do men. 

Mrs. Barnes: J am sorry. 

Q. (By Mrs. Barnes): Are you a defendant in 


this case? A. 4 saa. 
Q. How long have you known the property in 
question ? A. Eight years. 


Q. Will you please state how long the present 
structure referred to here has been erected, apnrox- 
imately, of your own knowledge? How long has it 
been there,—of your own knowledge, in other 
words ? 

A. When I arrived at the ranch over eight 
years ago the walls of this present structure re- 
ferred to as ‘‘B’’ in the photograph were there, 
and on my first year at the ranch the floor was put 
in, so the floor is approximately seven and a half 
years old. 

The rest of the structure, the 12 by 12 heavy 
timbers that are 42 feet long, or 48 feet long, and 
the poles have been in place for approximately a 
little more than two years. That is the heavy tim- 
bers, the upright poles. And quite a lot of the 
cross rafter structure has been there approximately 
more than two years. [45] 
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The Court: What, if anything, has been added 
since this action was filed? You see, I worded it 
‘If anything,” so I don’t assume that anything 
was added. The date of the filing of the action was 
Pebruary 27, 1953. 

The Witness: Just the plastic glass has been 
added. 

The Court: At the top? 

The Witness: At the top. 

The Court: Covering—— 

The Witness: Covering the roof. 

Q: (By Mrs. Barnes): Weren’t there some 
beams to the poles that were already put in there? 

A. Yes, there were 6 by 6 cross beams across 
the top of the heavy timhers that were at the top 
of the building. The building had been in use for, 
as I say, a couple of years. 

The Court: Without a roof? 

The Witness: It had a partial roof on it, your 
Honor. It was a sunshade roof. 

@. (By Mrs. Barnes): In other words, one sun- 
shade roof was replaced with another sunshade 
roof ? 

A. Yes. The other one was not waterproof, and 
this plastic glass was substituted to make it water- 
proof. 

@. To clear up the kind of material. I believe 
it was testified it was sereen. What type of plastic 
glass does that consist of ? 

A. T believe vou eall it Cello-clear or Cellocose. 
It [46] is a quarter-inch mesh nylon fibre screen 
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with the plastic embedded or sprayed on, and it is 
waterproof. 

The Court: That is right. It looks lke a screen 
and let’s the light in but doesn’t let the water 
through ? 

The Witness: That’s mght. 

Mrs. Barnes: Your witness, Mr. Weymann. 


Cross Examination 

Q@. (By Mr. Weymann): Myr. McKendry, isn% 
it a fact that plywood sheathing forming a wall | 
with openings on the side next to the swimming 
pool was constructed there after the Government 
acquired title to the property in February, 1953? | 

A. A small part, yes. 

Q. Isn’t it true that the rafters were put up on- 
the building? A. A small part, yes. 

Mr. Weymann: That is all. 

The Court: All mght, Mr. McKendry. Step down, 

(Witness excused.) 

Mrs. Barnes: I could put myself on the stand 
your Honor, to bring out the facts of the case. I 

T would like to make a stipulation in writing, if | 
it would satisfy Mr. Weymann and the Air Foree, ” 
that we will construct nothing that will in any way’ 
be of any cost to them to demolish [47] or tear 
down anything that we may put up, such as a Sun | 
shade, or that we will remove it at our own ex- = 
pense. 7 

T think that this has been a tempest in a teapot, | 
and much ado about nothing, and I believe it is: 
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meant to use the courts more to harass me than a 
matter of justice, because I think you ean see from 
their own testimony and from ours that there has 
probably been $100 or so worth of work put in, 
plastic glass and some used lumber, and a few 
pieces we had to hold the plastic glass, little strips 
to put over the structure that was there, and I don’t 
see where 

The Court: Now, let’s proceed regularly. You 
have had Mr. McKendry testify. 

Mrs. Barnes: I would be very glad to take the 
stand, if a stipulation is not acceptable. 

The Court: IJt isn’t necessary. As far as a stip- 
ulation is concerned, it is up to counsel to say 
Whether he will accept the stipulation. 

Mr. Weymann. The stipulation is rejected and 
the Government objects to any improvement or any 
change in the status of the property. 

The Court: Then let us go on. The Government 
will not accept the stipulation. If you desire to go 
on to add further details relating to this matter, 
all right, but let’s not go bevond the matter before 
us. Do you desire to take the stand? 

' Mrs. Barnes: I do, your Honor. [48] 

; 

| FLORENCE LOWE BARNES 

. (Pancho Barnes) 

galled as a witness on behalf of the defendants, 
aaving been first duly sworn, testified as follows: 


| Direct Examination 
The Clerk: Will you state your name for the 
secord ? 
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The Witness: Pancho Barnes. On November 14, 
1953, there was an incendiary fire and an explosion 
which demolished the dance hall, my own house, 
and everything I had in it, the chicken coops and 
a summer kitchen. 

We had previously advertised that we were going 
to have a dance on December 2nd, and about two 
weeks before that date a fire was started in that 
building, and it would have had to be a set fire be- 
cause otherwise it could not have oceurred. There 
was nothing there to start a fire. 

I wished to have a little more room on the place 
there during the wintertime where people could 
eet out in the breeze. My husband and I took a 
structure that was already there on the place, that 
consisted of a conerete floor and walls on the west 
side and on the south side, and actually there was 
a wall on the north side, and also a part of a wall 
which consisted of a bunkhouse, and all that there 
was there. 

There were large poles, very heavy poles holding 
up great beams, and there were cross beams. We 
decided that the wall was a good windbreak, and 
that people could swim, and [49] could dance there 
in the evening if we protected the place from the 
wind. And, consequently, we wanted to do it very 
inexpensively, and we put on the building the plastie 
elass, and we framed in the front of it, intending 
also to put plastic glass down the front side of 11. 

We did have in mind at one time putting a fire-: 
place in, but as the spring and summer is coming” 
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on very rapidly, we abandoned that idea. So that 
the building actually at this time is as complete as 
it will ever be, except possibly for the addition of 
some paint, which would just make it look a little 
better. And that is the extent of the situation. 

We have not made any move to rebuild or con- 
struct the buildings that have burned down, or 
any other building in the guest ranch, just for the 
reason that we realized that in the event that the 
‘motion to dismiss this case or the declaration of 
taking be set aside, and the condemnation suit 
‘would be, that the value would be set at the time 
of condemnation, and any money we would put in 
‘we would lose; and it was far more interesting to 
‘us to save that money than anything we might build 
jthat the Air Force would have to tear down at any 
jexpense on its part. 
_ The Court: Is this where the old Air Academy 
jused to be? 

The Witness: It was. I trained students there. 
+ The Court: During the war for the Enghsh? 
| The Witness: No. That was the War Eagle just 
west of Lancaster. 

The Court: Where is this? 
' The Witness: This was where I was training 
‘students for civilian pilot training, your Honor. 
(This is east of Lancaster. 
| The Court: Oh, I see. 

The Witness: East and north. 
| The Court: I ask that because I handled a law 


suit involving—what was the name of the major 
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who owned that academy after the Government 
gave it up? What was his name? 

The Witness: I don’t remember. 

The Court: Do you, Mr. Weymann? 

Mr. Weymann: I don’t know. 

The Court: Oh, they trained British pilots dur- 
ing the war. 

The Witness: Oh, Major Moseley. 

The Court: Yes, Major Moseley. That is not this 
place? 

The Witness: No, that is not my same place. 
That is west of Lancaster. . 

The Court: I see. 

The Witness: This property that the Air Force 
is taking in the expansion of the field is on to the 
east of Lancaster. 

The Court: I just wanted to locate the prop- 
erty, because [51] I have been on that Moseley 
property several times, and recently I had a law 
suit involving the various corporations that Major 
Moseley formed, and all these operations were de- 
seribed, and I wanted to know where it was located | 
with reference to that. That is all right. 

The Witness: I knew Maj. Moseley very well. 
I flew for him at one time. > 

The Court: I see. . 

The Witness: Regarding the situation, your 1 
Honor, we are not interested in putting any money © 
in that we won’t get out. That is only reasonable. 

The Court: This is argument. Let’s finish with 
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your testimony, and then I will let you argue the 
matter. 

Mr. Weymann has a right to cross examine you, 
and then if he does not offer anything, I will hear 
argument on both sides as to what, if any, process 

should issue, and, if so, what it is to be hmited to. 
_ Have you finished your statement as to what 
‘changes have been made? 

| The Witness: It was merely taking the struc- 
ture that was there. 

The Court: As I understand it, you have al- 

‘ready done it, except possibly for some painting? 

The Witness: Painting, that is right. 

The Court: All right. Mr. Weymann, any ques- 

itions? [52] 
Cross Examination 

Q. (By Mr. Weymann): Are you going to put 
‘im any windows? 

A. We already have the windows, Mr. Weymann. 

* Q. When did you put them in? 
- A. They aren’t in, but we have them. They are 
lon the place, and we have those windows. We al- 
ready had them in other buildings. 

Q. It was the dance hall that burned down? 

A. The dance hall, and my home, and the chicken 

yard and the summer kitchen. 

| Q. And this structure which is the subject of 
this motion you intend to use for a dance hall; is 
that correct? A. Not entirely, no. 

 Q. Partially? 
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The Court: In December of what year was that 
fire ? 

The Witness: Oh, it was just last November, 
November 14th. 

The Court: November of last year? 

The Witness: Yes, sir. 

The Court: I see. Go ahead. 

Mr. Weymann: I think that is all. 

The Court: All right, Mrs. Barnes, step down. 

(Witness excused.) 

The Court: Anything further by way of evi- 
dence? If not, [53] I will hear any argument you 
desire to present. 

Mrs. Barnes: I am through, your Honor. 

The Court: Mr. Weymann? 

Mr. Weymann: Nothing further by way of evir 
dence, your Honor. 

The Court: All right. I will hear any comments 
you desire to make. 

Mr. Weymann: I think the testimony of the de 
fendant, Mrs. Barnes, clearly sustains the Govern- 
ment’s motion. All of the testimony the plaintiff 
adduced here this afternoon goes to the matter of 
the result that has been performed, and not to the 
fact that there have been improvements made of 
that property and that there have been previously 
available materials used to complete that structure 
to the extent that it has been completed. 

Our position is this: that the Government, as the 
owner of that property, has the absolute right fo 
have the status quo maintained until the determin- 
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ation of this action. Not only because of the ex- 
pense, whether it be great or small, in demolishing 
these structures eventually, but because of the dif- 
ficulty of having a proper appraisal made. 

I think it is elementary, and I need not argue 
with your Honor on that point, that the owner of 
the property has the right to determine what should 
or should not be done with it, and it is on that 
basis that we ask that these [54] defendants be 
restrained from in any way changing the char- 
acter or the condition of that property. 

The Court: <All right, Mrs. Barnes. 

Mrs. Barnes: I am very, very glad, your Honor, 
to make a stipulation in writing that we won’t 
ehange the character of the property, and that we 
are not trying to do anything that would in any 
way cause the Government expense or inconveni- 
enee. And I think I should not have objected to 
have an injunction put against me, but I feel it 
winecessarv, and I will be very glad to make a 
written stipulation that I will not cause the Gov- 
ernment any expense. As far as this very smal] 
project, it certainly has cost far less than Mr. Wey- 
faann’s salary, and the salary of the Air Force 
officers, and your time and the clerk’s time, and the 
reporter’s time, and everybody that is here. 

+ We are all down here on a very, very small item, 
and it seems to me it 1s very unnecessary, your 
Honor, and very unfair. 

’ As far as the statements in the affidavits on the 
motion there of Mr. Weymann, that the place is 
necessary to construct a new runway, that is ab- 


: 
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solutely untrue, and that all came out in the past 
testimony, and is of record under oath. 

As far as the runway is concerned, we know it 
is never going to be there, and the Air Force wants 
this property 

Mr. Weymann: If the court please, while this 
is argument, [55] I doubt very much if it is @ 
proper form of argument. As far as the runway 
is concerned, we are not concerned with that now. 

Mrs. Barnes: You have made those statements, 
Mr. Weymann, and they are allegations in your 
motion. i 

The Court: All right, Mrs. Barnes. 

Mrs. Barnes: That all came out in the case. 

Another thing, too, your Honor, we have a case 
before the court. 

Now, you stated your opinion regarding con- 
demnation cases, and the necessity of the Govern- 
ment, and in the main I think that that is quite 
all right. But there is always an exception to every 
rule, your Honor, and as far as this case 1s con 
cerned, we have, I believe proved bad faith, and 
we have also proved lack of necessity, and there 
are rulings already on that. | 

Furthermore, we have definitely shown a prima 
facie case that the amount of money deposited was 
not correct. It very well may be that the honorable 
judge on this case might uphold my motion 
dismiss the case and set aside the declaration of: 
taking, and in the mean time, until that case is d 
eided, and in the event that he does not grant my 
motion, and does make an order to the Government 
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for possession, at some time or another there still 
is a condemnation case to be heard. [56] 

And, your Honor, from the stand and in this 
ease, you can find in the record and in the testi- 
mony that their own witness, the chief of installa- 
tions, Col. Miller from Baltimore, definitely stated 
it would be the end of December of this present 
year, 1954, before they expected to have any of this 
Tunway completed, or in any way could use the 
property here in question, and according to the 
jway the work is going, I doubt very, very much if 
it will be by the first of 1955 before anything is 
available. 

In the meantime, your Honor, I pray that you 
ido not grant an injunction against me. I am willing 
to sign any stipulation that is just and proper, 
and agree that I will not cost the Government any 
money. But I believe, your Honor, that they are 
not trying to stop me in construction, and they are 
not worrying about how much money they cost the 
overnment, any of them, because there have been 
Rings that have showed up that prove they are 
ot worried about the cost to the Government. 

_ What they are anxious to do is to try to hamper 
me in anything I might do to keep myself going 
ntil these affairs are settled, and I do have a heavy 


overhead. 

The Govenment has put me in the position, your 
fonor, of forcing me to fight. I had a ranch there, 
a large establishment of a hotel, a bar, a restaurant, 
f being in the hog business, the horse business, 
the cattle business, and [57] fields, and an airport, 
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and a very, very large place, on which I turned 
down on two separate occasions a sum of a million 
and a half dollars for. 


There were over 40,000 square feet of buildings, 
including this building they are making such a fuss 
about today on those premises previous to the fire, 
and at the time of condemnation, and yet they only 
put up the infinitesimal sum compared, of course, to 
to the project and the moving of it, of $205,000. 


The Court: The Government is good for any 
balance there might be. 

Mrs. Barnes: That may be true. 

The Court: Many a time the Government forms 
its own estimate, and later on when a judgment is 
secured, we make an order ordering the Govern- 
ment to furnish the additional amount. 

I tried a case, and Mr. Weymann was in iF 
which was tried before a jury week before last, 
and in one instance the award was some $20,000' 
more than the highest appraisal by the Govern-— 
ment, and in the other it was only about $1500! 
higher. If there isn’t enough money deposited m) 
the entire condemnation suit to cover everything, | 
an order will be made ordering the Government to: 
put it in. And that does not obtain as to the Gov- 
ernment of the United States alone. Under the 
laws of California, the same happens if the County, 
_ should [58] want your property. They go in, form 
an estimate of the amount, make a deposit, and take. 
possession immediately, and then if there isn’t 
enough, then Jater on when the actual award is) 
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made, the Government,—the State Government, 
City, or County, must pay the balance. 

Mr. Weymann: I might add that in this case 
$194,000 

The Court: Has already been paid? 

Mi. Weymann: 
this date. 
_ Mrs. Barnes: Without prejudice. Mr. Weymann 
stipulated that, that that is without prejudice. He 
is always dragging that in. I wish I could move 
your Honor 

The Court: Well, if the judge were to dismiss 
the suit, he would order you, before he entered the 
‘dismissal, to return the $194,000, and he would have 
‘to make that as a condition precedent. 

Mrs. Barnes: That would be a very fine thing. 
What I am trying to say is they put me in a posi- 
jfien in which it is impossible for me to move 40,000 
\square feet of buildings, two race tracks, livestock, 
‘fences, and various miscellaneous buildings, as well 
‘as irrigation systems, pumps, and so forth. They 
iput me in a position where I could not move. 

There are cases on that, your Honor. There is 
/one case, for instance, I know, United States vs. 
40 Acres of Land in New York State, where the 
Air Force put up $200,000, when they had already 
talked about paying $500,000, and the court there 
[59] set aside the declaration of taking and va- 
jeated the ex parte judgment the Air Force got. 
» The Court: I am not interested in what the 
|judge there did. J am interested in this particular 
case. 


has already been paid to 
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Mrs. Barnes: When the property is taken, and 
the property has been taken by the Government, 
and when sufficient compensation is not put up, 
then it 1s against the Fifth Amendment of the Con- 
stitution, your Honor, to do it. 

The Court: All right. 

Mrs. Barnes: They say that has nothing to do 
with this case. What I am saying now is I am very 
willing to stipulate in writing—— 

The Court: They are not willing to accept it, so 
there is no use in repeating it, and I shall have to 
rule on the matter. 

Mrs. Barnes: Well, I have done nothing, your 
Honor, and they have proved nothing. 

The Court: lLet’s have some order here. It is_ 
their motion, and they have the beginning and the 
ending. 

Have you finished now ? 

Mrs. Barnes: No. I think you have already madé) 
up your mind, probably before this case started, 
and that is to issue an injunction against me. 

The Court: Please sit down now. You have fin- | 
ished your argument. [60] :, 

Mrs. Barnes: Can I have a rebuttal then? . 

The Court: No, because it is their motion. They — 
have the right to open, you see, and they have the | 
closing. 

Mrs. Barnes: May I say one thing, 

The Court: No, please be seated. 

Mrs. Barnes: and no more. 

The Court: No, because you are treading on 
dangerous ground. I may have to send you to jail 
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if you insist on that type of statement for con- 
tempt of court. I haven’t made up my mind about 
this matter. If I had made up my mind, I could 
have granted an injunction in this matter. I did 
not do so. 

It is unfortunate that in many of these cases so 
much feeling goes into these matters, and it will 
erop out. People are attached to property, and 
they don’t want to sell, and much sentiment is 
brought in, which unfortunately has no place in 
‘these cases. This isn’t the only such case. In many 
eases they say they don’t want to sell at any price, 
‘that they are happy, that their property was not 
for sale. But the fact remains, as I have said be- 
‘fore, that the power of eminent domain is one of 
‘the greatest powers of Government, and without it 
the Government could not exist. And when I say 
“the Government,’’ I mean Government in the gen- 
eral sense,—the Federal Government, the State 
‘Government, the County Government, the City Gov- 
ernment. [61] 

I happen to have been a judge of the Superior 
Court of Los Angeles County before I became a 
‘judge of the Federal Court, just as Judge Beau- 
mont was a judge of the Superior Court of Fresno 
County before he became a judge of the Federal 
Court, and we have conducted trials and we have 
set in judgment in these cases, and we try to limit 
them to the only issue that exists under the Con- 
stitution. 

' The Constitution says that private property shall 
not be taken for public use without just compensa- 


: 
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tion, and the Supreme Court of the United States 
has decided in dozens of cases that the only right 
that the property owner has is the right to receive 
just compensation for his property, and that is all 
that is involved. 

As a matter of fact, years ago in California a 
litigant could dispute with the Government whether 
the property was needed for an improvement and 
whether, for instance, the taking was as it should © 
be. To illustrate: If, for instance, the County of © 
Los Angeles wanted property for a road, and they © 
took the property from one side of what had been | 
a road before, the property owner could come into | 
court and for weeks put his engineers on the stand © 
and try to demonstate to the jurv and to the court © 
that they did not need the property, or that they 
could get it elsewhere. So the legislature of Cali-. 
fornia passed a law, which is identical with the law 
of the United States, which says that when a [62] 
declaration of taking is filed, when a complaint is | 
filed and money is deposited, that the title to the 
property passes immediately, subject to the right to 
have determined, either by arbitrators or by the 
court, the value of the property. ‘ 

The law also says that the passage by the ad- 
ministrative body, that is, by the board of super - 
visors or the board of city trustees, or whatever you ! 
may eall them, the city councilmen, of any ordi- 
nance of intention shall be conclusive proof, first, 
that the property is needed and that the purpose! 
is a public purpose, and, secondly, that the taking: 
in the manner described by the Government is a 
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proper taking. That is also the law of the United 

States. 
| I filed an opinion here last year in a series of 
i's involving Friant Dam and the property 
needed for a canal, in which I stated that those 
principles apphed; that the owners cannot come in 
and tell the Bureau of Reclamation whether they 
needed the property for canals or not, or whether 
they should be taking that property or not. 
| Now, to get back to the State. There was a woman 
who owned a tremendous amount of property, and 
she was just as proud of her property as Mrs. 
‘Barnes is of her property here. Her name was 
Rindge, and she owned the Malibu Ranch, all of 
the property from the foot of Wilshire Boulevard 
up to Oxnard in Ventura County. All that Malibu 
ranch was her own property, the result of an old 
grant. [63] 

The County of Los Angeles brought suit under 
his new law. Mrs. Rindge was dissatisfied. She did 
not want the property taken. She did not care 
Whether Malibu Road was ever opened, or whether 
you could get through there. She said, “I want to 
keep my property intact. [ want to keep the people 
out.’ 

She went to the Supreme Court of the United 
States, and she complained of the facet that she was 
deprived of due process because of not being al- 
owed to contest with the State Government or the 
County Government the question of whether the 
improvement was needed, the question of whether 
the property should be taken, and the manner in 
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which the property was taken. She said her consti- 
tutional rights had been invaded. 

The Supreme Court of the United States held 
that the only thing she was entitled to under the 
Constitution of the United States, or under the 
Fourteenth Amendment, which makes the due 
process clause of the Fifth applicable to states,— 
that the only thing she was entitled to was to prove 
to a court or jury the just compensation to which 
she was entitled; that the legislature had a right 
to say that whenever a certain thing is to be done, 
it shall be conclusive proof that the County agency 
or the State agency needs it. 

Now, the federal law is identical with that, and 
the Supreme Court has had occasion to pass on it 
repeatedly, as I [64] pointed out in this opinion 
filed about a year ago. I think it was last February 
I filed it. 

Mr. Weymann: I have it here, your Honor. 

The Court: In what case was that? 

Mr. Weymann: I will give you the citation. It 
is United States vs. 297 Acres of Land in Madera 
County. 

The Court: That is right. So the Supreme Court 
has recognized the power of the legislature and the 
power of the Congress to say that upon doing cer- 
tain things, the Government shall be entitled to 
take the property, and that the only thing that 
shall he left to the defendant is to prove in court 
the amount of money to which he is entitled. That 
is exactly what we instruct juries in these cases 
to do. 
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In the last case I tried the instructions I gave 
were so satisfactory, not only to the Government, 
but to Mr. Burrill, who represents probably the 
most famous firm in California in this type of liti- 
gation—it used to be Judge Bledsoe’s firm and was 
ealled Bledsoe, Hill, Morgan & Farrer, although 
now I think it is Hill, Farrer and somebody 
else—— 

Mr. Weymann: Hill, Farrer and Burrill. 

The Court: Hill, Farrer and Burrill—as I 
say, the instructions I gave were so satisfactory and 
the award involved on the property was nearly 
$80,000, these men did not for one moment dis- 
agree with the instructions that J gave to the jury, 
and what I have just summarized is one of the in- 
structions we [65] give in all these cases, to point 
out to the jury what rights they have. 

As a matter of fact, in that case one of the 
owners, Dr. Tamplin, testified. She was a doctor 
of medicine and she said her family had paid taxes 
for 80 years on the property. I thought she was 
trying to get the sympathy of the jury, so I told 
the jury that, unfortunately, the law does not con- 
sider sentiment, and that the fact that she may not 
want to part with the property for sentimental 
reasons has nothing to do with the valuation, and 
that portion of the instructions was not objected to. 
I make this statement hecause we judges frequently 
are in a very embarrassing position when litigants 
who can employ attorneys do not employ attorneys. 
Of course, if people are indigent, then you are 
sorry for them. But when people who can employ 
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attorneys do not employ attorneys, we are in a very 
pecuhar position, because we are dealing with 
people who have certain definite ideas, and you 
cannot treat them as you do lawyers, because you 
have to respect their lack of knowledge, as it were, 
and so we try to lean backwards in these cases, as 
I did in this ease. 

If I had known from the record that Mrs. Barnes 
and Mr. MckKendry, and the other defendant, were 
represented by attorneys, I would have issued the 
temporary restraining order for a period of 10 
days, and made this returnable later on, [66] be- 
cause a lawyer would have understood. But I knew 
Mrs. Barnes would not understand, because she 
does not understand the law. She has already ac- 
cused me of having made up my mind. Of course, 
IT have a right to make up my mind after I have 
heard the evidence in the ease. I do not have to 
take a matter like this under submission and think 
about it for a month before deciding it. We have to 
make up our minds when an injunction matter is 
presented to us very quickly from the facts. 

So what we bear in mind is this, to get back to 
fundamentals: The Congress of the United States 
has said that whenever a complaint is filed, the 
property automatically passes into the hands of 
the Government. The Government does not even 
need a declaration of taking. But the Government 
to be safe, as I explained before, in order to fix a 
date for the transfer of title of the property asks 
for a decree, called a decree of declaration of tak- 
ing, and in this particular case that decree was_ 
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entered on the same day on which the complaint 
was filed. 

That was on the 27th of February, and later on, 
in March, a request reached me for withdrawal of 
the money deposited. On March 31st a_ petition 
reached me and the petition was presented by Mr. 
EK. $8. MeKendry, William Emmert Barnes and 
Florence Lowe Barnes, also known as Pancho 
Barnes, which prayed the court for an order di- 
recting the clerk of the court to pay [67] out of the 
funds on deposit certain sums of money. There were 
several of them. A small one which called for 
$7,060.95 to the Collector of Internal Revenue, and 
one to the State of California for $1,841.78, and 
then another one, I think, for $194,000. 

Mr. Weymann: That is the aggregate of all of 
them, your Honor. 

The Court: Wait a minute. Here it is,—$172,- 
793.76. 

In the petition it was requested that this be 
credited against the account of any compensation 
to be received by judgment entered in this court 
determining the compensable injury. 

Of course, every such order we make, and we 
make quite a number of them, is postulated upon 
the proposition that the title to the property is 
already in the hands of the Government, and that 
they are entitled at least to that amount. We keep 
some back, and, of course, it is without prejudice; 
that is, it means that the Government may have to 
pay more. But when the owners apply for it, ordi- 
narily it is assumed that they do not expect the 
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proceedings to terminate. They expect the Govern- 
ment to go through. Otherwise the Government 
would not do that, because if it did, as is done 
sometimes in the State, you run into this situation: 
that is, we have a famous case in California where 
the Los Angeles Times owned property, the old 
Times Building, and it was [68] condemned by the 
State, and after an award was made, which the 
State said was too high, they went and dismissed 
the case, which under the law they could do. The 
Los Angeles Times went to the Supreme Court of 
California and convinced that court that that would 
be unfair to them. They showed, for instance, that 
they had acquired a new site, on which the new 
building now is, and on the basis of estoppel, as the 
court held, by instituting the proceedings and con- 
ducting them, as they did, the State had led the 
defendants to believe that they intended to go 
through with it, and that while technically that is 
a matter of law, that they had a right to abandon 
it, it would be inequitable to let them abandon it. 
The Supreme Court said that the Los Angeles 
Times was right, and the City of Los Angeles was 
forbidden to dismiss the suit and was compelled 
to pay the amount of money that had been found. 

So a lot of thing come into these cases. Condemn- 
ation law is very intricate. I admire Mrs. Barnes’ 
eourage in thinking that she can properly present 
the intricate matters that the law of condemnation 
and the law of compensation presents. There are 
not one hundred lawyers in the State of California 
out of seven thousand who know a great deal about 
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condemnation law, and there aren’t more than five 
or six firms out of four thousand lawyers in the 
County of Los Angeles who will even take such 
a case, because it is so [69] complicated in its rami- 
fications. 


I am making this statement to point to the fact 
that the Congress has made certain rules and regu- 
lations, and the Supreme Court has said the rules 
and regulations are the law. 

This property is already the property of the 
Government of the United States, and the Govern- 
ment of the United States has a right to say that 
nobody is to change the contour of that property. 
The fact that the judge might set aside and make 
the defendant return the $192,000 is a possibility 
that we need not concern ourselves with here. But 
for the present, so far as the law is concerned, the 
property is the property of the United States of 
America, subject to the right of the defendants to 
receive, in addition to the money they have already 
received, such additional sum as a judge or jury 


- shall determine is the just compensation as of the 
day of taking, which is as of the 27th of February, 
1953. 


~ i 


So it is an elementary proposition that the man 
who owns property has a right to have an injunc- 
tion against anyone, whether he occupies it by con- 
sent or otherwise, from putting any structure on 
it without the consent of the Government. 


If I lease property to you, unless the right is 
reserved, I have a right to stop you from building 
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any structure on it, no matter how much value that 
might add to the property. 

There is one other matter. It is already admitted 
that [70] what was done here was to take the frame 
of a structure and enclose it and make it a livable 
structure, or make the terrain usable, by protecting 
it against the wind. Now, whether that involved 
the expenditure of $100 or $1,000 is not material. 
The Government of the United States is the only 
one who has the right to say what changes should 
occur in that property from the moment of its 
taking. 

In this particular case the Government was not 
put in immediate possession. They did not ask for 
the right of immediate possession. I do not know 
why they did not do it. Often they do not do it, and 
when they don’t, they get into trouble, because the 
people assume that they have a night to remain. But 
when they do that, it 1s the function of the court 
to prevent them from changing the property. 

Why, just the other day I issued a temporary 
injunction to prevent the people who are mining a 
part of Muroc Lake for that rotary mud, without a 
hearing, to stop them from removing more of the 
mud, beeause the removal of it would change the 
contour of the property which the Government had 
already acquired. So it is the most common thing 
for us to be asked to issue injunctive rehef where 
the object is to maintain the property in status quo. 

There is also this to consider. It becomes very 
important. in fixing valuations to know that when an 
appraiser has gone out he sees the property as if 
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existed, and where there [71] has been a change 
the problem always arises as to what was there on 
the property at the time of taking. It is very easy 
to say, ‘‘Oh, well, these buildings here were not in 
any different form, except that I paved a little here, 
and I put a roof on it. I just spent a few dollars.” 

That reminds me of the old story of the man who 
said that he had a barrel, and he said it was an 
heirloom, it had been in the family for a hundred 
years. And a man said to him, ‘Look, do you mean 
to say there has never been any repair on this old 
barrel?’ And the man said, “Oh, yes, my grand- 
father had some staves taken out and replaced, and 
my father had some new loops put around it, and 
my great-grandmother before him did something 
else.” So the fellow decided that the only heirloom 
that was left was the bung-hole. 

That just shows the difficulty in trying to recon- 
struct a thing to the way it was, the moment you 
make changes in property as of a particular date. 

Now, it is admitted by Mrs. Barnes and Mr. Mc- 
Kendry that they have made these changes, and 
they have no mght to make them, and they intend 
to make additional changes. They mav say they are 
only going to paint, but we don’t know what may 
be done. 

Of course, if the Government were willing to 
accept her stipulation, that would be up to the Gov- 
ernment. I am not [72] coneecrned with that. But if 
the Government is not willing to accept a stipula- 
tion then an injunction is the onlv remedy. Further- 
more, if, as Mrs. Barnes savs, she does not intend 
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to do anything further, then she is not harmed, be- 
cause the Government is not going to have her tear 
down the glass that she has put up now, and the 
Government is not asking her to demolish the prop- 
erty and to restore it to what it was. The Govern- 
ment merely seeks that there be no further attempts 
made to change the appearance, the contour of the 
structure, until the cause is determined. 


She says she is very hopeful of winning a deci- 
sion on the motions. If I had heard the other mo- 
tion, I probably could express an opinion as to the 
chances, but as I didn’t hear it, and I don’t know 
what is 1n these affidavits which have not even been 
opened, I don’t know what factual situation she 
has brought to the attention of the court, that might 
result in a court taking the radical measure of set- 
ting aside a declaration of taking and determining 
that the taking is not necessary, and restoring the 
property to the defendant and making her restore 
the money she has already received. 


Frankly, I do not know of any case where it has 
gone as far as this one has, where any court has 
ever done that. 

Mr. Weymann: I don’t know of any either, your 
Honor. 


The Court: I do not know of any, but this may 
be one of the new things that may be done. But, as 
IT say, I am not [73] prejudging that because it is. 
not before me. I could not handle it if I wanted to, 
because it has been partly heard by another judge. 
T acquainted myself with the record in that respect 
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while | was waiting this morning, because I felt 
that I ought to know what had gone on. 

Now, in addition to the declaration of taking and 
the order on the declaration of taking there is that 
distribution, which I ordered under the petition 
and signature of Mrs. Barnes. It was not an ex 
parte order. The only so-called ex parte order was 
the decree on the declaration of taking, and there 
is no provision for a hearing, under the law, on that, 
and the court has never held that anybody 1s en- 
titled to a hearing in those cases. The only cases 
in which we hold a hearing is on an order for 1m- 
mediate possession, and the only reason we hold a 
hearing is to avoid any injustice to occupants. I 
have heard several such cases. 


For instance, when the Navy wanted that big 
piece of land at Pacific Beach in San Diego County, 
T held an open hearing and heard witnesses, be- 
cause there were people who had their homes there, 
which had to be demolished, and this was in war- 
time. That was in 1943 and 1944, and they might 

“probably have been left to sleep in the streets if 
their wishes were not consulted. So we held hearings 
‘and asked each person, “What do you intend to do, 
and how much time do you want to move your 
house, if you are going to move it?” And, “How 
much [74] time do you think you will need to relo- 
eate yourself ?” 


Then when an order for immediate possession was 
‘issued, the time was fixed for the various persons 
to vacate the property. 
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Now, if Judge Beaumont should decide that for 
some reason the entire proceeding is invalid, and 
set aside the order made by me and order the ease 
dismissed, which, as I say, is a very remote possi- 
bility, because I know of no instance where a ease 
strong enough has been made to warrant such a 
drastic action on the part of any court, but assum- 
ing that to be the case, 1t would merely mean that 
everybody would be restored to the condition in 
which he was. Mrs. Barnes would have to return 
the money that the Government had paid out on her 
own application, and the Government would have 
to give back full possession of the property to her. 

In any event, maintaining the status quo eannot 
harm the defendants, and if the injunction is not 
issued, and they continue to make changes that to 
them may appear to be immaterial, may create a 
lot of confusion in the record. It is certainly the 
right of the Government of the United States to 
say what improvements shall be placed there, be- 
cause it is already the owner of the property, and 
has already paid on account some $200,000. The 
condemnation ease is merely a foreible sale, and the 
Government has already made a down payment. L 
am putting it Mrs. Barnes’ way. The Government 
[75] has made a down payment of $200,000, and if 
the deal does not go through, somebody is going to 
have to return the $200,000. At any rate, the Gov- 
ernment has $200,000 in the deal, and also the obli- 
gation to pay more if it goes on. So, in addition 
to that, assuming that the case is to go on, many 
difficulties would arise if the contour of the prop- 
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erty is changed in any manner from what it was on 
the day it was taken. 

I find, therefore, that according to the admissions 
of the defendants themselves, they have added other 
structures there, that the additions are substantial, 
that they were made without the consent of the 
Government, that there is a likelihood unless re- 
straint is made, others might be done, and that if 
this was not enjoined it would result not only in 
injuring the Government in its right of property, 
but it might create later difficulties when it came 
to valuation. So the only way of preventing fur- 
ther injury is to issue this injunction, which, of 
course, will fall by the wayside if Judge Beaumont 
shall decide that the action should be dismissed. 

I notice also from the record that the motions 
are still subject to argument. The deposition has 
not been read yet. Mrs. Barnes was asked by Judge 
Beaumont if she wanted to submit the matter after 
the depositions were in, and after briefs, and she 
said no, she wanted to make a speech. Evidently, 
[76] she has in mind the speech she wants to make, 
and Judge Beaumont said it was all right with 
him, that after the depositions were in a time for 
argument would be fixed. 

IT find no entry in the reeord fixing the time for 
the argument. Am I correct? 

Mr. Weymann: Judge Beaumont has set aside 
the 23rd and 24th of February for the determina- 
tion not only of those two motions, but of the five 

other motions which have been made. 

The Court: In this case? 
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Mr. Weymann: In this case. 

The Court: Then it is for that reason that I am 
coming up at that time. He has asked me to take 
over his own calendar at that time, so that we will 
run two courts in that week. I will try two condem- 
nation cases involving other matters while he com- 
pletes this. I did not know what it was. I knew that 
it was something which required him to ask for 
assistance, so I have agreed to come back and try 
his regular calendar while he disposes of these 
matters. 

At any rate, that will be the order of the court, 
and you will prepare the order. 

Mr. Weymann: I will prepare and submit the 
order. 

The Court: And make the findings, as required 
by the rule. Under the rule, you will be served with 
the proposed order, and then you will have five 
days in which to present [77] in writing any ob- 
jections which you have, and you will file them with 
the clerk. The clerk will keep Mr. Weymann’s pro- 
posed findings and order of injunction for five days, 
to allow you the time to file them, and they are to 
be filed up here. Then when they are both received, 
the clerk will present them to me, either here or 
in Los Angeles, to determine whether changes 
should be made. 

Mr. Weymann: May we understand that the 
defendant from here on is restrained from making 
any further changes? 

The Court: Oh, yes. The injunction is issned. 
The minute order will show the injunction, as 
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prayed for, is issued upon the basis of the findings 
which I have announced. What will follow will be 
merely the formal findings and formal injunction, 
which is required under the rules. 


Mr. Weymann: Very well, your Honor. 


Mrs. Barnes: I don’t understand it, your Honor. 
IT would like to have you make it very clear to me, 
because this whole thing has been stirred up over 
nothing. 


The Court: The session is at end. It is not my 
function to give explanations. What I have said is 
plain enough to anyone who understands the Eng- 
lish language, and for anything further you can 
get a lawyer to explain it to you. [78] 


[Endorsed]: Filed May 19, 1954. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 14380 
E. 8. McKENDRY and PANCHO BARNES, 
Appellants, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS 


To: The Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 


1. The District Court erred in the preliminary 
statement in the temporary injunction, wherein the 
District Court stated that William Emmert Barnes 
was named in the order to show cause. 

2. The District Court erred in the preliminary 
statement in the temporary injunction, wherein the 
District Court stated defendant William Emmert 
Barnes failed to appear. 

3. The District Court erred in Finding No. I, 
wherein the District Court found that title to the 
land and premises became vested in the plaintiff 
United States of America on February 27, 1953. 

4. The District Court erred in Finding No. I], 
wherein the District Court found that notwithstand- 
ing the ownership of said property by the United 
States of America as aforesaid, the above named de- 
fendants continue to occupy said premises to the 
exclusion of the United States of America. 
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5. The District Court erred in Finding No. III, 
wherein the District Court found that without the 
consent and against the will of the United States 
of America the said defendants have made changes 
in the physical characteristics of said property by 
constructing certain improvements thereon and they 
will continue with such construction unless enjoined 
by this court from proceeding with said con- 
struction. 

6. The District Court erred in Finding No. IV, 
wherein the District Court found that plaintiff will 
suffer irreparable injury, loss, and damage by the 
continuance of the said acts of the defendants as 
aforesaid, in that plaintiff will be put to additional 
expense for the removal of said construction upon 
securing possession of said premises, and that the 
appraisal of the value of the structures and 1m- 
provements for which the said defendants may he 
entitled to compensation in plaintiff’s condemnation 
proceeding will be made more difficult and uncer- 
fain. 

7. The District Court erred in Finding No. V, 
wherein the District Court found that by reason 
of the facts found as aforesaid the court is of the 
opinion and decides that plaintiff is entitled to a 
temporary injunction as prayed for. 

8. The District Conrt erred in the final pata- 
eraph of the temporary injunction when the Dis- 
trict Court issued the Temporary Injunction as fol- 
lows: Wherefore, It Is Ordered and Adjudged that 
the defendants, Florence Lowe Barnes, also known 
as Florence Lowe Barnes McKendry, also known as 
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Pancho Barnes, E. 8S. McKendry, and William 
Emmert Barnes, and their respective attorneys, 
agents, servants, employees, and all persons acting 
by, through, or under them, or either of them, or by 
or through their order, be and they hereby are en- 
joined until further order of the court from erect- 
ing or causing to be erected or continuing to erect 
any buildings, structure, or improvement of any de- 
scription upon any portion of the premises de- 
scribed in plaintiff’s complaint and its declaration 
of taking on file herein. Said premises are known 
and deseribed as all of Section 20, Township 9 
North, Range 10 West, San Bernardino Meridian, 
in the County of Kern, State of California. 

9. The District Court erred in accepting Plain- 
tiff’s unauthenticated Exhibit No. I into evidence. 

10. The District Court erred in not taking cog- 
nizance of the discrepancies between the affidavits 
made by the Plaintiff’s witnesses and their testt- 
mony in court. 

11. The District Court erred in not finding that 
the issue as to the title of the premises is contested 
as between plaintiff and defendants and is still un- 
decided by the court. 

12. The District Court erred in not making a 
finding that the title to property was a defeasible 
title subject to being set aside by court decision. 

13. The District Court erred in not finding that 
the defendants workmen were not about to con- 
struct nor were they engaged in construction work 
which was the only issue before the court at that 
time. 
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14. The District Court erred in making this 
statement in open Court: “I issued an order to show 
cause returnable this morning to be heard by Judge 
Beaumont or by me.” However the order to show 
cause stated plainly that it was to be heard before 
Judge Yankwich. 

15. The District Court erred in not taking into 
consideration that the following statements in the 
motion for the “temporary restraining order” were 
fallacious and untrue: 

(a) Page 2 line 1 “of which the defendants and 
each of them had due notice”. No notice ever was 
or has yet been officially given any of the de- 
fendants. 

(b) Page 2 line 5 “and will, unless restrained by 
the Court, complete the erection of certain valuable 
buildings and improvements on said property”. 

(c) Page 2 line 7 “That the continuation of said 
acts by the said defendants will cause immediate 
and irreparable injury, loss, or damage to the 
United States of America in that it will be put to 
additional expense for the removal and demolition 
of said buildings and structures on said land, in 
order to construct the airplane runway for which 
Said property was acquired; and the erection of 
additional buildings and structures on said prop- 
erty will subject the United States of America to 
additional claims for damages for the acquisition 
and removal of such additional structures and im- 
provements now in the course of erection. 

(d) Page 2 line “(a) each day of delay in re- 
straining the continuance of the acts complained of 
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as hereinabove set forth will increase the cost to 
the United States of America in removing the ob- 
structions to the construction of its aforesaid air- 
plane runway; and (b) the said defendants have 
known for more than six months last past that 
plaintiff required the use of said property for the 
construction of its said airplane runway, and that 
such construction would necessitate the demolition 
and removal of existing structures.” 


16. The District Court erred in placing himself 
on the bench of another District Judge to make a 
decision on this case that was already in the pro- 
cess of trial and being heard by another Judge. His 
decisions, comments and findings prove that he was 
not sufficiently familiar with this case to render a 
proper and qualified decision. 


17. The District Court erred in concluding that 
the plaintiff United States of America, was entitled 
to a temporary injunction. 

18. The District Court erred in issuing a tem- 
porary injunction for the plaintiff United States 
of America and against the defendants. 


Signed and dated this 17th day of June, 1954. 


/s/ PANCHO BARNES, 
/s/ BE. 8. McKENDRY, 
Appellants in Propria Persona 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed June 19, 1954. Paul P. O’Brien, 
Clerk. 
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COUNTER-DESIGNATION OF RECORD FOR 
PRINTING 


The United States of America, appellee, desig- 
nates the following for inclusion in the printed 
record: 


1. Receipt and partial satisfaction executed by 
E. S. MceKendry, as trustee, filed March 18, 1953. 


2. Receipt and partial satisfaction executed by 
the Farmers and Merchants Bank of Long Beach, 
filed March 21, 1953. 


3. Petition for partial distribution of compensa- 
tion, filed March 31, 1953. 


4, Order on petition for partial distribution, filed 
March 31, 1953. 


5. Receipt executed by Bureau of Internal Rev- 
enue, filed April 17, 1953. 


6. Receipt executed by State of California, filed 
April 17, 1953. 


_ %. ‘Those portions of the reporter’s transeript of 
_ the proceedings on February 5, 1954, not designated 
by appellants. 


THE UNITED STATES OF AMERICA, 
/s/ By PERRY W. MORTON, 
Assistant Attorney General 
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/s/ ROGER P. MARQUIS, 
/s/ JOHN C. HARRINGTON, 
Attorneys, Department of Justice, 
Washington, D. C. 


Certificate of Service attached. 


[Endorsed]: Filed June 30, 1954. Paul P. O’Brien, 
Clerk. 
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AMENDED DESIGNATION OF RECORD 


Appellants, E. S. MeKendry and Pancho Barnes, 
designates the following documents and excerpts 
from the Reporter’s Transcript, to be printed as 
part of the record: 

This Amended Designation of Record supercedes 
the original Designation of Record. 

Eliminate any affidavits of service and insert the 
words “affidavit of service by mail.” 

Eliminate title of District Court and cause on 
each document except on Complaint and Temporary 
Injunction. 

1. Complaint in Condemnation. Pages 2, 3, 4, 5. 
Declaration of Taking. 

Judgment on Declaration of Taking. 
Petition for Partial Distribution. 

Order on Petition for Partial Distribution. 
Motion for Order of Immediate Possession. 

7. Notice of Motion to Set Aside Declaration of 
Taking and to Vacate and Set Aside Ex Parte 
Judgment. 


Dope ww 
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8. Motion for Temporary Restraining Order. 

9. Order to Show Cause why Temporary Re- 
straining Order Should not Issue. 

10. Notice of Motion to Dismiss. 

11. Order Denying Temporary Injunction. 

12. Affidavit of Mailing. 

13. Temporary Injunction. 

Opinion. 

14. Supplemental Amendment to Motion to Set 
Aside Declaration and to Vacate and Set Aside Ex 
Parte Judgment. 

15. Supplemental Amendment to Motion to Dis- 
miss. 

16. Notice of Appeal. 

17. Undertaking for Costs on Appeal. 

17. Designation of Record. 

19. Motion for extension of time to file record 
and docket appeal. 

20. The following portions of the Reporter’s 
Transcript of Proceedings in the District Court, 
February 5, 1954: 

—« & & 

21. Statement of Points. 

22. Amended Designation of Record. 

Dated this 18th day of July, 1954. 


/s/ PANCHO BARNES, 
/s/ E. S. McKENDRY, 
Appellants in Propria Persona 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed July 20, 1954. Paul P. O’Brien, 
Clerk. 


